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QUESTIONS PRESENTED 


1. Whether a character witness may be impeached by 
asking him in great detail about old police trial board 
charges against defendant of which the prosecutor knew 
the defendant had been acquitted; and whether a character 
witness impeached by such questions may be rehabilitated 
on redirect examination by asking what he has heard of 
the outcome of the charges. 


2. Whether tape recordings of telephone conversations 
were admissible when obtained by the police having at- 
tached a line to the terminal box of an informer’s telephone 
with his consent but without the knowledge of the person 
called, and when the recordings were made without the 
warning ‘“‘beep’’ tone, and were of statements after the 
object of the alleged conspiracy must have been accom- 
plished; and after the defendant had obtained counsel 
and whether such use of the telephone is an unreasonable 
search for evidence. 


3. Whether a Special Grand Jury sitting beyond the 
term prescribed by 11 D.C. Cone $1408 (now § 2306(a)) 
was a lawfully constituted government agency; and 
whether when such a grand jury was called by a judge 
other than the chief or senior associate judge (as re- 
quired by § 1408), it was ‘‘duly impanelled”’, as alleged in 
the indictment in the instant case. 


4, Whether an Assistant United States Attorney who 
has been deeply involved in conducting an allegedly 
obstructed grand jury investigation and in other investiga- 
tive phases of the case can exercise his required quasi- 
judicial function at trial; and thus whether it was proper 
for the government to select him as trial counsel. 


Jurisdictional Statement 
Statement of the Case 
Statement of Points 
Summary of Argument 


I. Ir Was Error To ALLow DETAILED QUESTIONING 
or a Cuaracrer Wrirness Apour OLp CHARGES 
Acainst THE DEFENDANT AND To Deny THE De- 
FENSE THE OPporRTUNITY TO REHABILITATE THE 
Cuaracrer Witness By Asxixc Ir He Hap 
Hearp of THE DisPosrrion oF THE CHARGES 


II. Recorprxcs oF THE BarseR-JONES TELEPHONE 
Conversations SHoutD Have Been Exciupep 
Because THEY WERE OBTAINED IN VIOLATION OF 
47 U.S.C. § 605, 47 U.S.C. § 502, anv THE Fourra 
AND Sixra AMENDMENTS To THE CONSTITUTION, 
axp Because Tory Contaryep StaTEMENTS Nor 
Mave in FuRTHERANCE OF THE ALLEGED Con- 


A. The Interception and Recording of the Tele- 
phone Conversations Violated 47 U.S.C. § 605 


B. The Recording of the Conversations Without 
the Use of a Beep Tone Violated 47 U.S.C. 
502; This Court Should Hold Such Evidence 
Inadmissible in the Exercise of Its Super- 
visory Power Over the Administration of 

Criminal Justice in the District of Columbia 


, The Recording of the Telephone Conversa- 
tions Violated the Fourth Amendment’s Pro- 
hibition Against Unreasonable Search 


. The Recording of the Telephone Conversa- 
tion Violated the Sixth Amendment’s Guar- 
antee of Counsel 
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E. Statements Made in the Barber-Jones Tele- 
phone Conversations Were Not Binding 
Tpon Defendant Shimon and Should Not 
Have Been Admitted Against Him On Hither 


TW. Tue Goversment Has Famep To Prove THE ELE- 
MENTS OF THE OFFENSE ALLEGED IN THE InpIcT- 


A. The Special January 1962 Grand Jury Was 
Sitting Beyond Its Term and Thus Was Not 
a “‘Lawfully Constituted Agency’’ to Which 
the Obstruction of Justice Statute Could 
Apply 


_ The Government Failed to Prove That the 
Special January 1962 Grand Jury Was 
“Duly Impanelled’’ Because It Failed to 


Show That the Chief Judge Called It or Was 
Absent When It Was Called 
‘Tae Assistant Usrrep Staves ATToRNEY WHO 
Hap Cospuctrep THE Granp Jury INVESTIGATION 
‘Ariecepiy Onsreucrep By Derexpant AND WHO 
Hap Bees Ixtouatety INvoiven 1x THE INVESTI- 
GATION OF THE CasE, Coup Nor Property Exer- 
CISE A QUASI-J UDICIAL FUNCTION AND Sxovtp Not 
Have Beex Caosex To ProsecuTe aT TRIAL .... 44 
Conclusion 
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IN THE 


United States Court of Appeals 


For tHe Disteicr or CovumBia Circuit 


—_—_— 


JosepH W. Suns0n, Appellant 


v. 


Unrrep Srares or America, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


On March 10, 1964, appellant was charged in a three- 
count indictment with: conspiracy to obstruct justice in 
violation of 18 U.S.C. § 371; a substantive count of obstruct- 
ing justice in violation of 18 U.S.C. § 1503; and willfally 
and knowingly violating an F.C.C. regulation by operating 
a radio transmitter on an illegal frequency in violation of 
47 U.S.C. § 502 (J.A. 7-14). 
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Trial commenced June 1, 1964, and ended in a mistrial on 
June 9 (J-A. 3). Trial recommenced on June 15, and on 
July 14 the jury returned its verdict, finding appellant 
guilty on counts 1 and 2 and not guilty on count 3 (J.A. 90). 
On September 9, 1964, the court sentenced appellant to 16 
months to 4 years imprisonment on each count, the 
sentences to run concurrently, and a fine of $2500. on 
count one (J.A. 91). Notice of Appeal was filed Septem- 
ber 1S, 1964 (J.A. 107). 


The jurisdiction of this Court is based on 28 U.S.C. 
$129. 
STATEMENT OF THE CASE 
Background 


This case arose out of the so-called ‘‘ Mayflower bugging”’ 
incident, which began in April, 1962 with the discovery of 
a small transmitter, or ‘‘bug’’, in a hotel suite used by 
representatives of a natural gas company. Amid con- 
siderable publicity, grand jury investigations started im- 
mediately and revealed that the bug belonged to Wayne 
Barber, a honse detective at the Burlington Hotel. He 
later testified that he had loaned it to Detective Jones and 
Inspector Shimon. Eventually in a prosecution for the 
operation of the transmitter in the Mayflower, three private 
detectives, Frank and Angelone and Leon, were convicted 
of violating F.C.C. regulations. (Appeal pending No. 
3.18,842-4). 


First Indictment 


In November 1962, Shimon and Jones were charged in 
a two-count indictment with conspiracy to obstruct and 
obstruction of justice by allegedly endeavoring to suborn 
Wayne Barber to lie to the grand jury and agreeing to 
perjure themselves before the same body in violation of 
18 U.S.C. §§371, 1503 and 22 D.C. Cope $2501. The 
alleged lie was that the transmitter discovered in the 
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Mayflower was not the one which Barber had loaned to 
Jones and Shimon. (The first indictment appears in the 
Record on this Appeal). 


This indictment was dismissed on March 2, 1964, on 
motion of the government, which asserted doubts about its 
validity in light of the then recently decided case of Jones 
and Short v. United States, Nos. 17,688-92 (D.C. Cir. 1964) 
(panel decision). The Assistant United States Attorney 
stated: ‘“We believe there may be a possible defect arising 
from the fact that Inspector Shimon, the defendant in this 
case, was subpoened to appear and did in fact appear 
before the grand jury.”’ (Transcript of Hearing on Motion 
to Dismiss, p. 4). 


Second Indictment 


Eight days after this dismissal, a second indictment was 
returned. It named Inspector Shimon as the sole defend- 
ant and Jones as an unindicted co-conspirator. The in- 
dictment included the previous two counts of conspiracy to 
obstruct and obstruction of ‘‘a duly impanelled grand 
jury.”’ The charges were essentially the same: that from 
‘Con or about April 12 to May 8, 1962,’’ Jones and Shimon 
conspired with ‘‘other persons unknown to the . . . Grand 
Jury’’ to ‘‘[put] into effect a scheme intended to result 
in (a) the said Wayne G. Barber falsely testifying before 
the Special Grand Jury,’? (Count 1); and that ‘‘on or 
about May 2, 1962”, Shimon asked Barber to so testify 
(Count 2). A third count was added of willfully and 
knowingly violating Federal Communications Commission 
regulations by operating a radio transmitter on an illegal 
frequency. (J.A. 7-14). 


Appellant moved to dismiss the second indictment on the 
ground that it had been secured by the use of his illegally 
compelled testimony before the first grand jury (J.A. 14). 
Title 4, D.C. Copz $175 and police regulations make any 
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police officer who relies on the Fifth Amendment before a 
grand jury subject to dismissal and loss of pension (J.A. 
28). Inspector Shimon alleged that he had testified under 
this economic coercion, and that his testimony had been 
used not only as evidence before the second grand jury but 
to persuade Jones and Barber to testify against him before 
the second grand jury. He asked a hearing as to whether 
his first grand jury testimony, or leads derived from it, 
had procured the second indictment. He asked for inspec- 
tion of the minutes, or in the alternative, the court’s in- 
spection of them (J-A. 14-29). Judge Tamm denied de- 
fendant’s request to inspect the minutes, but granted the 
alternative request. Thereafter Judge Tamm denied 
the Motion to Dismiss on the ground that his in camera 
inspection of the minutes of the January 1964 and March 
1962 Grand Juries did not reveal that Shimon’s testimony 
had been used to persuade Jones or Barber to testify 
(JA. 44). 


Motions to Hold the Prosecutor in Contempt and to 
Disqualify Him From Prosecuting This Case 


In his Answer to Defendant’s Motion to Dismiss the In- 
dictment, the prosecutor attached his affidavit, stating that 
he knew Shimon’s first grand jury testimony had not 
procured the second indictment because, with one excep- 
tion, those minutes had never left his personal custody. 
The exception was that he had given them to an F.B.I. 
Agent (J.A. 42). On the basis of this revelation, the de- 
fendant moved to hold the prosecutor in contempt for 
violating Rule 6(e) F.R. Cans. P. by disclosing the grand 
jury minutes to an unauthorized person without leave of 
court (J.A. 45). While this motion was pending, the de- 
fendant moved to disqualify the prosecutor from trying 
the case because of the contempt motion and because the 
prosecutor was so involved in the development of the case 
that it might become necessary at trial to call him as a 
witness (J.A. 58). These motions were denied. 


Evidence at Trial 


The government’s case opened on June 15, 1964. The 
first six days of testimony concerned the discovery of the 
transmitter in the Mayflower and how the ‘‘bug’’ had 
operated.* Since this testimony relates to count 3, upon 
which the defendant was acquitted, extended discussion of 
it is unnecessary. 


The remainder of the prosecution related primarily to 
counts 1 and 2. The principal witness was Wayne George 
Barber, who testified after a grant of immunity (Tr. 753, 
1170). He said that Detective Jones had asked to borrow 
his transmitter and that he later discovered that Jones had 
borrowed it for Inspector Shimon (Tr. 1087, 1173). When 
he read a newspaper report that a ‘‘bug’”’ had been dis- 
covered in the Mayflower, Barber had recognized his trans- 
mitter and had complained to Jones (Tr. 1170-1171). 
Barber demanded payment for the loss and received $1,000, 
$100 of which he testified that he gave Jones for his trouble 


(Tr. 1176-1177). 


Barber maintained that when he had first been taken 
before the grand jury, on April 27, 1962, on a forthwith 
subpoena, he was nervous, upset and had been without 
sleep for several days. At that time he had relied on the 
Fifth Amendment in response to some questions, and 
answered others which would not connect him with the 
Mayflower ‘‘bug”’ (Tr. 845-850). 


Barber further testified that after his April 27th grand 
jury appearance was reported in the press Jones had called 
him and said that Shimon wanted to meet with him (Tr. 
1099-1100). Barber (like Jones and Shimon) testified that 


* A previous trial of the same indictment had started June 1 and ended 
in a mistrial on June 9 because of newspaper publicity attending the sentenc- 
ing on Juno Sth of Frank, Angelone, and Leon for communications act viola- 
tions in connection with the Mayflower bugging. After examining each juror 
individually, the court found that a number of them had read the storics, 
and that this might be prejudicial to Inspector Shimon (JA 3). 
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at this meeting, held in the Georgetown Hospital parking 
lot, Shimon questioned Barber about what he had said to 
the grand jury and urged him to return to the grand 
jary and tell the trath (Tr. 1100-1101). (See also Tr. 1250, 
1358-1359, 1448). 


Barber further testified that, following the Georgetown 
meeting, he again met with Inspector Shimon and Detec- 
tive Jones the night of May 2, 1962. Because Inspector 
Shimon was on duty that night, the meeting had been held 
in the Inspector’s police car, parked on the Mall. Barber 
claimed that Shimon had then suggested that Barber tell 
the grand jury that his transmitter had been returned and 
thus the one found in the Mayflower could not be his. He 
testified that Shimon offered to supply him with a second 
“<bug’’ to show the grand jury and claim as his own. (Tr. 
1104-1105). Barber assertedly played along with this 
idea; but at midnight he met his attorney and the prosecu- 
tor in a car parked in front of the courthouse and told 
them what had happened (Tr. 1120-1121). While Barber 
had been meeting with Shimon and Jones on the Mall, the 
prosecutor and Barber’s attorney had been having coffee 
a short distance away at Bassins Restaurant (Tr. 1302). 
The day after these meetings, May 3, Barber was granted 
immunity from prosecution and testified before the grand 
jary. (Tr. 854-856). 


The Recordings 


Barber testified that immediately after his May 3 grand 
jury appearance, police officers sought his “‘eooperation”’ 
in the investigation. (Tr. 840-844). The cooperation con- 
sisted of allowing two police officers to accompany him on 
three occasions to his office, attach a pair of ‘‘alligator 
clips’? to the wire of his telephone, dial Detective Jones’ 
number and record the conversation. (Tr. 907-913). There 
is no suggestion in the record that Jones consented to 
this procedure. The conversations dealt with Barber’s 
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pretended lie to the grand jury, his demands for money 
which Jones was supposed to obtain from Shimon, and 
his alleged fears of discovery (Tr. 1139-1150, 1387-1409). 
The tapes were played during Barber’s testimony and the 
prosecutor questioned him about the recorded conversations 
at length (Tr. 1139-1150). 


Testimony of Detective Jones 


Detective Jones testified that he had borrowed the bug 
from Barber for Shimon (Tr. 1350, 1353). Upset by the 
loss, Jones had told Barber that Inspector Shimon might 
be able to get him another transmitter to use (Tr. 1430). 
The May 2nd meeting at the Mall was arranged after it had 
become apparent from the newspapers that Barber had 
not returned to the grand jury and corrected his testimony 
as Shimon had urged him to do at the Georgetown meeting 
(Tr. 1452-1453). 


Jones testified that Barber had complained at the Mall 


meeting about his need for a transmitter in his work as 
a private detective and that Shimon had offered to lend 
him one (Tr. 1462-1465). During the meeting, the police 
radio was quite loud and Jones had missed a great deal of 
the conversation between Barber and Shimon because he 
was listening for the radio calls (Tr. 1361-1362, 1465). 
Concerning the scheme about switching transmitters, Jones 
testified : 


‘The first I heard of this was Barber’s saying that he 
could take this mike, or this transmitter, down to the 
grand jury, and tell the grand jury that he had gotten 
his transmitter back . . .”? (Tr. 1363, 1465). 


Jones testified that the idea was ‘‘batted back and forth”’ 
(Tr. 1467), that there had been some discussion of whether 
it would work (Tr. 1468), and that finally they had all 
agreed to it (Tr. 1356). Jones had picked up a second 
transmitter from Shimon and delivered it to Barber the 
morning after the Mall meeting (Tr. 1368-1369). 
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During Jones’ testimony, the recordings of the Barber- 
Jones telephone conversations were played a second time 
before the jury (Tr. 1387-1409). 


Jones testified on cross-examination that in April 1963, 
the prosecutor had come to Florida, where Jones had moved, 
to discuss with him the possibility of testifying against 
Inspector Shimon (Tr. 1506-1510). Jones was asked: 


‘4s you understood it at that time Mr. Sullivan was 
going to take down what you said and go back and 
diseuss it with Mr. Acheson; and then if your state- 
ment was good enough from the Government’s stand- 
pont then they might make a deal with you, is that 
right?’’ 


Jones answered: 
“Yes sir, I would say that would be it.”’ (Tr. 1515). 


Jones said that late in February 1964, he came to Wash- 
ington and repeated his story to F.B.I. agents for two 


days, then went before the grand jury which returned the 
indictment against Inspector Shimon as the sole defendant 
(Tr. 1522-1534). In March 1964, the obstruction of justice 
counts were dropped against Jones, and he pleaded guilty 
to a misdemeanor of a Communications Act violation 
(47 U.S.C. § 502). He received a suspended fine of $25 
(Tr. 1533). 


The Case for the Defense 


Inspector Shimon took the stand in his own defense. 
He testified that he had first come into contact with Barber 
through Jones, when Shimon needed some records from 
the hotel where Barber worked. Barber had then men- 
tioned that he had surveillance equipment which he often 
loaned to police and offered to loan it to Shimon any time 
(Tr. 1627-1628). Shimon had borrowed a transmitter and 
in turn loaned it to a private investigator, Angelone, whom 
he knew well. Angelone was seeking, on behalf of a client, 
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to obtain evidence of an alleged bribe by the El Paso 
Natural Gas Company. Shimon believed such information 
might later be the basis for police action. (Tr. 1647-1649). 


At the Mall meeting, called to persuade Barber to return 
and tell the grand jury the truth, Barber said he needed 
a transmitter for his work. Shimon agreed to loan him 
one (Tr. 1662-1663). Barber then suggested telling the 
grand jury that Shimon’s transmitter was his own and 
had been returned. Shimon tried to dissuade Barber from 
this story, telling him that the other ‘‘bug’’ was smaller, 
of a different material, color and frequency than Barber’s, 
and that many people were familiar with the appearance 
of Barber’s transmitter because he had loaned it out before 
(Tr. 1663). 


Inspector Shimon further testified that in the midst of 
the Mall meeting he saw two men creep behind the car 
and then noted a flash like that of a photographic bulb. 
This was after 10 o’clock on a rainy night and Inspector 
Shimon was made uneasy because he did not know who 
was surveilling them or why. (Tr. 1660-1661). He testified 
that he thereafter talked very loudly and clearly in case 
the conversation was being taped (Tr. 1668). Detective 
Jones also testified to hearing “Inspector Shimon saying 
something about two men that had run across the back 
of the car . . . there was & slight flash like a flashlight 
.. .? (Tr. 1363). 


ey’s fees (Tr. 1469, 1470). 
Inspector Shimon tes he had felt at the Mall 
meeting that Barber w 
mail. Shimon had ins 
whatever Ba 
became clear what exactly h 
(For Jones’ testimony to same effect, See 
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The second part of the defense was evidence of Shimon’s 
good reputation in the community for honesty and truth- 
fulness. As character witnesses he called: Deputy Chief 
of Police John E. Winters; Judge Nathan Cayton, retired 
Chief Judge of the District of Columbia Court of Appeals 
(Tr. 1603-1618) ; Judge Thomas Scalley of the District of 
Columbia Court of General Sessions; and Richard J. 
Felber, Inspector and Assistant Chief of Detectives (Tr. 
1759-1822). Each testified that he knew Shimon well, had 
discussed him with others and that his reputation for 
honesty and veracity was excellent. Evidence was admitted 
by stipulation that Judge Edward Curran of the United 
States District Court would testify that he had known 
Inspector Shimon for 30 years and that his reputation for 
honesty and trathfulness was excellent, and that Leroy 
Morrison, Special Agent of the F.B.L, would testify to 
Inspector Shimon’s fine reputation for the same qualities. 


The first two character witnesses called were Deputy 
Police Chief Winters and Judge Nathan Cayton. Before 
cross-examination of Winters, the prosecutor proposed at 
the bench to question the witness about whether he had 
ever heard that in 1952 the defendant was charged before 
a police trial board with lying to a Congressional sub- 
committee investigating electronic surveillance (Tr. 1604- 
1605). Defense counsel objected, adding that if the ques- 
tion were allowed, defense counsel should also be allowed 
to ask whether the witness had heard of the outcome of 
the charges. Both counsel knew and informed the court 
that the Trial Board had acquitted Inspector Shimon 
(Tr. 1605). The court at first ruled that this question 
could be asked on re-direct examination, then at the govern- 
ment’s urging, that it could not (Tr. 1606-1610). 


Deputy Chief Winters said on cross-examination he had 
not heard of the charges (Tr. 1611). The prosecutor 
proffered at the bench to ask the next witness, Judge 
Cayton, the same question in greater detail (Tr. 1615). 
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He was allowed to state the police board charges to Judge 
Cayton at length (Tr. 1616-1618), and then asked: ‘‘Have 
you heard that report, that alleged report?”” Judge Cayton 
answered: ‘‘I know that he was .. .”? At this point Judge 
Cayton was instructed to answer ‘“‘yes or no’’ to the 
question. He answered ‘‘yes’”? (Tr. 1618-1619). 


Reopening of the Case 


The case was reopened on July 9, 1964, after both sides 
had made closing arguments; a new witness had come 
forward (Supp. Tr. 2201-2311).° Mr. Harold Jewell 
testified that he had just read of the case in the papers the 
day before and realized that he possessed relevant evidence 
(Supp. Tr. 2270). He had called the prosecutor, who had 
told him that he would give Jewell’s name to defense 
counsel (Supp. Tr. 2272-3). Two F.B.I. agents were also 
supplied Jewell’s name; they questioned him for over two 
hours about the testimony he would give and about details 
of his personal finances (Supp. Tr. 2274-2277). Mr. Jewell 
testified at the reopening that he did not know Inspector 
Shimon (Supp. Tr. 2260-2261). Jewell said he had met 
Wayne Barber on one occasion in 1962 and that in the 
course of conversation Barber had spoken of Shimon with 
great animosity, saying he was ‘“‘going to hang him this 
time, even if I have to lie about the son of a bitch’’ (Supp. 
Tr. 2267). 


The jury deliberated 414 days and returned a verdict 
of guilty on counts 1 and 2 and not guilty on count 3, (JA 
90). 


© References are to the supplemental transcript filed with this Court. 
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STATUTES AND ADMINISTRATIVE ORDER INVOLVED 
See Appendix, infra. 


STATEMENT OF POINTS 


1. After the prosecutor had asked character witness 
Judge Nathan Cayton detailed questions about old police 
trial board charges against the defendant, defense counsel 
should have been allowed to ask the witness what he had 
heard about the outcome of those charges. The trial court 
was incorrect in ruling that Michelson v. United States, 
335 U.S. 464 (1948), allowed the kind of questions asked 
here and precluded rehabilitative questions. 


2. Recordings of the Barber-Jones telephone conversa- 
tions should not have been admitted into evidence because 
they were obtained in violation of 47 U.S.C. § 605, 47 U.S.C. 
§502 and of the Fourth and Sixth Amendments to the 
Constitution and because they were hearsay on the sub- 
stantive count and narrative statements beyond the period 
of the alleged conspiracy on the conspiracy count. 


3. The government failed in two respects to prove the 
elements of the offense as alleged in the indictment: First, 
the Special January 1962 Grand Jury, which Appellant 
allegedly obstructed, was sitting beyond the term prescribed 
by 11 D.C. Code § 1408 and thus was not a “‘lawfully con- 
stituted agency’? to which the obstruction of justice 
statute (18 U.S.C. § 1503) could apply. Second, the govern- 
ment did not prove that the Special January 1962 Grand 
Jury was ‘“‘duly impanelled”’ as alleged in the indictment 
because it failed to show that the Chief Judge called it or 
was absent when it was called, as also required by § 1408. 


4. The Assistant United States Attorney who had con- 
ducted the Grand Jury investigation allegedly obstructed 
by defendant and who had been intimately involved in the 
investigation of the case could not properly exercise the 
quasi-judicial function required of him and thus should 
not have been chosen to prosecute at trial. 
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SUMMARY OF ARGUMENT 


I. The prosecutor should not have been allowed to ask 
character witness Judge Nathan Cayton about old police 
trial board charges against the defendant. Michelson v. 
United States, 335 U.S. 464 (1948) was urged to the trial 
court as authority for the questioning. But that case does 
not apply to extremely detailed questions such as were 
asked here. Also on the authority of Michelson, defense 
counsel was not allowed on re-direct examination to ask 
Judge Cayton what he had heard about the outcome of the 
charges. Both counsel had informed the court that the 
trial board had acquitted Inspector Shimon. Michelson 
does not deal with whether character witnesses may be 
rehabilitated when impeached by questions about defend- 
ant’s prior misconduct. In that case, questions about the 
outcome of the charges would have been pointless because 
the witnesses answered that they had not heard of the old 
charges. Refusal to allow rehabilitative questions was 
serious error because the trial was a contest in credibility 
between Inspector Shimon, who took the stand in his own 
defense, and Wayne Barber, the chief government witness, 
each corroborated in some respects by Detective Jones. 
Thus, appellant’s reputation for truth and veracity was 
central to his case. 


II. Tape recordings of conversations between Wayne 
Barber and Detective Jones were twice played before the 
jury on the theory that Jones’ statements were the state- 
ments of ‘‘Shimon’s alter ego.’? The recordings were 
obtained by tapping the wire of Barber’s telephone with 
his, but without Jones’, consent. The police dialed Jones’ 
number and handed the phone to Barber. The court 
relied on Rathbun v. United States, 355 U.S. 107 (1957), 
in admitting the recordings over objection. But in Rathbun 
the police listened on a ‘“‘regularly used extension phone’”’ 
to a threatening call with the permission of the victim of 
the threats. The Supreme Court said that a caller takes 
the risk that the person called will allow a third party 
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to listen on an extension phone. <A person receiving a 
call, as Jones did, does not take the risk that the police 
have cut into the line and are recording the conversation. 
This is especially true when there is no warning signal 
“‘beep’’ to indicate, as required by F.C.C. regulations, that 
the conversation is being recorded. 


Appellant contends, moreover, that the absence of a 
warning signal contravenes 47 U.S.C. § 502, setting criminal 
penalties for violating F.C.C. regulations. Appellant 
submits that evidence so obtained should be excluded in 
the exercise of this Court’s supervisory powers. 


The police-instigated telephone calls amounted to an un- 
reasonable search for evidence and thus violated the Fourth 
Amendment. Since Shimon had obtained counsel and was 
already the center of the investigation, the use of a govern- 
ment informer to engage ‘‘Shimon’s alter-ego’’ in incrim- 
inating conversation without the presence of counsel 
violated the Sixth Amendment. 


Finally, the object of the alleged conspiracy must have 
been completed, if at all, by Barber’s May 3 grand jury 
appearance. The recorded conversations were after May 3 
and dealt with Barber’s story of what he had told the 
grand jury, his fears of discovery and hopes of payment. 
Thus, they should have been excluded as narrative state- 
ments beyond the period of the conspiracy. 


III. The Special January 1962 Grand Jury which appel- 
lant allegedly obstructed was governed by 11 D.C. Cope 
$1408 (§ 2306 of the 1964 Code Revision) which requires 
that a special grand jury’s term end with the term of the 
court which summoned it. Thus, the Special 1962 Grand 
Jury should have been dismissed April 3, the day the term 
of court ended under the provisions of Rule 2, Rules of 
the District Court, in effect in 1962. Instead, that grand 
jury was investigating the ‘‘ Mayflower bugging’’ case from 
April 27 to May 8, 1962. A grand jury sitting beyond its 
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term is not a lawfully constituted government agency to 
which the obstruction of justice statute can apply. 


The Special 1962 Grand Jury was, moreover, ordered 
to be summoned by Judge Holzoff rather than by the Chief 
or Senior Associate Judge, as also required by § 1408. Thus, 
the Special Grand Jury was not ‘‘duly impanelled”’ as the 
indictment alleged. 


IV. The Assistant United States Attorney who for two 
and a half years had been involved in the investigation 
and development of this case against Inspector Shimon 
should not have been chosen to prosecute at trial because 
his deep involvement prevented him from exercising his 
quasi-judicial function. This inability was revealed in pre- 
trial events such as the prosecutor’s giving a copy of 
appellant’s grand jury testimony to an F.B.I. agent, an 
extremely questionable practice under Rule 6(e), F.R. 
Cram.P. At trial, the defense needed to call this Assistant 
United States Attorney as a witness to events which might 


have raised an entrapment defense. But the court would 
not allow government trial counsel to be called on this 
issue. Finally, constant references to the Assistant United 
States Attorney throughout the testimony made him in 
effect an unsworn witness for the government, testifying to 
personal knowledge of the truth of the case he was 
presenting. 


ARGUMENT 


lL. IT WAS ERROR TO ALLOW DETAILED QUESTIONING OF A 
CHARACTER WITNESS ABOUT OLD CHARGES AGAINST 
THE DEFENDANT AND TO DENY THE DEFENSE THE OP- 
PORTUNITY TO REHABILITATE THE CHARACTER WITNESS 
BY ASKING IF HE HAD HEARD OF THE DISPOSITION OF 
THE CHARGES. 


(Tr. and Supp. Tr. 1563-1619) 


Appellant had a three-fold purpose for presenting 
evidence of his reputation for honesty and truthfulness. 
Reputation evidence may in itself establish a reasonable 
doubt of guilt, Edgington v. United States, 164 U.S. 361 
(1896). The government witness Barber had in effect 
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already put Inspector Shimon’s reputation in issue by 
testifying that he had a bad reputation and ‘‘that he was 
addicted to these disagreeable matters, and that he had 
been over in the Mayflower before’’ (Tr. 1224, See also 
Tr. 1296, 1298). Finally, the reputation evidence supported 
defendant’s credibility as a witness and the trial resolved 
itself into an issue of credibility: whether the jury would 
believe Wayne Barber, corroborated in some respects by 
Jones, or Inspector Shimon, also corroborated in some 
respects by Jones. The defendant’s reputation for trath 
telling was thus critical to his case. 

One of defendant’s principal character witnesses was 
Judge Nathan Cayton, who testified that he had talked with 
many leaders in the community about the defendant and 
that they all agreed that his reputation for honesty and 
truthfulness was very high (Tr. 1613-1614). 


On cross-examination the prosecutor was allowed to ask 


Judge Cayton ‘‘to answer yes or n0 to the following 
question’’: (Tr. 1616) 


“Have you heard the report that on the 28th day of 
Angust of 1950 this defendant Shimon, having taken 
an oath before the Special Subcommittee of the Dis- 
trict of Columbia Senate Committee that he would 
testify truthfully, did willfully and knowingly testify 
falsely before that committee that during the period 
when he was engaged in intercepting telephone com- 
munications at the Occidental Hotel he did not know 
the identity of the person whose telephone communica- 
tions he was intercepting? Have you heard that 
report, Judge Cayton?”’ 


The witness answered yes, and was not allowed to qualify 
his answer when he sought to explain (Tr. 1617). He was 
then asked: 


“¢Now, Your Honor, may I ask you further, have you 
heard that on the 30th day of August of 1950 the 
defendant, Joseph W. Shimon, then a police lieutenant, 
before that same Special Subcommittee of the Com- 


17 


mittee of the District of Columbia of the United States 
Senate, then investigating the subject of wiretapping, 
that the same defendant did willfully and knowingly 
testify falsely before the subcommittee that he learned 
who the persons at the Mayflower Hotel were whose 
telephone communications he was intercepting at the 
Mayflower Hotel, after he commenced to intercept 
certain telephone communications there, whereas in 
fact the said Lieutenant Joseph W. Shimon then and 
there well knew that prior to the time he commenced 
to intercept those telephone communications he knew 
that the persons at the Mayflower Hotel whose tele- 
phone communications he was about to intercept were 
representatives of Howard Hughes? Have you heard 
that report, sir?’ (Tr. 1617-1618). 


The Court had already ruled at the bench that appel- 
lant’s counsel might not ask on redirect examination what 
the witness had heard about the outcome of the charges 
(Tr. 1608). Supra, pp. 10, 11. In overruling the objections 
to this kind of questioning, and in refusing to allow the 
proffered redirect examination, the trial court relied upon 


Michelson v. United States, 335 U.S. 464 (1948).2. That 
case held that a character witness may be asked whether 
he has heard of a defendant’s specific misconduct, not for 
the purpose of proving the acts but for testing the witness’ 
qualifications to testify to the defendant’s reputation. 


The facts of the instant case differ from Michelson in 
important respects. The prosecutor here did not merely 
ask questions but engaged in the detailed reading of 
charges, ‘‘the specifications of which I have in my hand,”’ 
as he told the court at the bench (Tr. 1605) and as must 


1The court, at the prosecutor’s suggestion, gave an instruction based on 
Michelson when the first character witness Winters was asked about the 
charges. The tenor of the instruction was: ‘‘you are not to assume that 
the incident asked about actually took place.’’ (Tr. 1611-1612). In view 
of the detailed rendering of the questions, sce infra, this instruction probably 
had little effect. The instruction was not repeated when Judge Cayton was 
asked the questions, 
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have been obvious to the jury. In Michelson there was 
only a simple question: ‘‘Did you ever hear that on 
October 11, 1920 the defendant, Solemon Michelson, was 
arrested for receiving stolen goods??? Secondly, in 
Michelson, the questions asked the character witnesses 
dealt with an arrest; defense questions about the outcome 
might therefore have been unfeasible or irrelevant. There 
are too many reasons that an arrest may not result in any 
definite outcome, e.g. lack of evidence, refusal to prosecute, 
or restitution. But the question here was about a formal 
charge and a trial-like procedure which settled once and 
for all the issues and their effects; it was grossly unfair 
and a serious distortion not to allow questions about the 
outcome of these charges. 


Moreover, the extremely detailed rendering of the 
questions brings this case close to those which have been 
reversed because the record indicated that, though the 
prosecutor was ostensibly impeaching the character wit- 
nesses, his actual purpose was to prove the prior charges 
for their prejudicial effect. See e.g. Commonwealth v. 
Becker, 191 A. 351 (Sup. Ct. Pa. 1937); State v. Posten, 
203 N.W. 257 (Sup. Ct. Iowa 1925).? 


Even assuming arguendo that the prosecutor’s question- 
ing was proper under Michelson, it is a vast expansion of 
the case to say that the questions which the defense sought 
to ask were improper. Michelson did not deal with whether 
the defense may ask character witnesses rehabilitative 
questions; the witnesses there answered ‘‘no’’ when asked 
whether they had heard of the arrests. Thus, there was 
no occasion to ask whether they had heard of the outcome 
of the arrests. In upholding questions about previous 
misconduct the Supreme Court spoke of the ‘‘heavy 


2‘‘[T]he prosecution realized that the matters about which they were in- 
quiring would fall as a subtle poison against the defendant in the minds of 
the jury, and while they were not able to get the testimony into the case, 
except in an inferential way, they realized the advantage of such inference 
and sought to avail themselves of it.’’ 203 N.W. at 258-259. 
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responsibility . . . [on the trial judge] to protect the 
practice from any misuse.”’ Michelson v. United States, 
supra, at 480-481. Here the court refused a brief question 
and answer which would have dispelled the false impression 
and prejudice necessarily resulting from the prosecutor’s 
questions. 


No federal case has been found which deals directly 
with this point. But federal cases on analogous issues 
and the state cases establish clearly that the rehabilitative 
line of questioning should be allowed. Wicmore suggests 
that a witness impeached by questions about specific mis- 
conduct should be given the opportunity on redirect 
examination to explain what he has heard about these acts. 
4 Wigmore, EviweNce § 1117, p. 191 (3d ed.). 


In Malatkofski v. United States, 179 F. 2a 905 (5th Cir. 
1950), the prosecution was allowed to ask a character 
witness not only about charges but about their outcome— 
that they were compromised by the payment of restitution. 
The court assumed throughout its opinion that the witness’ 
knowledge of the outcome was as important as his knowl- 
edge of the charge for the purpose of testing credibility. 


In United States v. Boyer, 80 App. D.C. 202, 150 F. 2a 
595 (1945), this Court applied to a similar issue reasoning 
which appellant urges here. The defendant took the stand 
and was asked about previous convictions, but was not 
allowed to explain them on redirect examination. This 
Court (per Edgerton, J.) said: 


The government contends that . . . an explanation . . . 
opens the way toa collateral inquiry . . . It is generally 
agreed that in order to save time and avoid confusion 
of issues, inquiry into a previous crime must be stopped 
before its logical possibilities are exhausted; the 
witness cannot call other witnesses to refute it. The 
disputed question is whether inquiry into a previous 
crime should stop (1) with a proof of the conviction 
of the witness or (2) with any reasonably brief 
‘protestation on his own behalf? which he may wish 
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to make. The second alternative will seldom be 
materially more confusing or time consuming than the 
first . .. and it is more conducive to the ends of justice.* 


It is equally ‘“‘conducive to the ends of justice’’ to weigh 
the devastating unfairness of the false impression created 
here against the little time and effort required to clear the 
record. 


It is accepted practice to allow a witness whose credibility 
has been impeached by showing his own former crime to 
show that he was acquitted. 4 Wigmore Evmence § 1116. 
Many courts allow a witness to be rehabilitated by showing 
that he was pardoned of the crime of which convicted. See 
e.g., Richards v. United States, 89 U.S. App. D.C. 354, 192 F. 
24 605 (D.C. Cir. 1951); People v. Hardwick, 269 P. 427 
(Sup. Ct. Calif. 1928). 


Some state cases are directly on point. In State v. Doris, 
94 P. 44 (Sup. Ct. Ore. 1908), a character witness answered 
yes when asked on cross-examination if he had heard that 


the defendant had had trouble with two named persons 
other than the victim of the crime for which he was being 
tried. It was held error to preclude the defendant from 
asking, on redirect, what the witness had heard of the 
defendant’s “‘trouble.’? The court held that the defendant 
was entitled to show that he either did not participate in 
the previous “trouble” or was not the aggressor. In 
Stape v. People, 85 N.Y. 390 (Ct. of App. 1881), a 
burglary prosecution, a character witness on cross- 
examination admitted hearing unfavorable reports about 
defendants. It was held error to bar the defense from 
asking the witness if such reports related only to drinking 
and horse trading. In Abernethy v. Commomvealth, 101 


3 The fairness of this rule should be compared with what happened in the 
instant case. When Shimon took the stand in his own defense, his counsel 
sought to ask him what had been the outeome of the charges, an answer which 
would have taken a few seconds. The government again vigorously objected 
and was sustained. (Tr. 1684). 
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Pa. 322, 328 (Sup. Ct. Pa. 1882), it was held error to bar 
testimony of defense witnesses explaining why defendant 
had been in reform school, where the character witness 
on cross-examination had said that he had heard that 
defendant had been there. 


The rule established for federal courts in Michelson, 
supra, has two purposes. First, if the witness has heard 
about prior misconduct and persists in saying the defend- 
ant has a good reputation, doubt is cast on his ability to 
judge reputation.‘ But here the witness presumably per- 
sisted in his evaluation of defendant’s reputation because 
he had heard that the defendant had been cleared of the 
charges. It was the most basic sort of redirect examina- 
tion to allow him to ‘‘explain any apparent contradiction 
or inconsistency .. - (to) explain his statements, their 
meaning or import and to minimize discrediting tend- 
encies.”? Jones, Evmence §961 (5th Edition, 1958) 
(explaining the purpose of redirect examination). 


The second purpose for allowing such questions is that 
the character witness’ failure to have heard of previous 
charges might cast doubt on his familiarity with the 
defendant’s reputation. But whether the witness has 
heard of the outcome of the charges bears equally on 
whether he is knowledgeable enough to testify. Once the 
prosecution has raised the issue of what the defendant’s 
character witness knows about a given point, the defend- 
ant should certainly be able to demonstrate how knowl- 
edgeable the witness is in fact. 


4°The often-stated purpose for permitting such questions, even when they 
refer to a defendant’s prior arrests, is that they better enable the jury to 
evaluate the character testimony which had been proffered. If a witness has 
heard of these damaging ‘rumors’ and adheres to his statement that the 
defendant’s reputation is good, some light will have been shed upon the 
standards which he has employed; alternatively, if he has not heard of these 
‘rumors’ some doubt will have been cast upon his ability to speak on behalf 
of the community.’’ United States v. Beno, 324 F. 2d 582 (2d Cir. 1963). 


6 Ibid. 
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IL RECORDINGS OF THE BARBER-JONES TELEPHONE CON- 
VERSATIONS SHOULD HAVE BEEN EXCLUDED BECAUSE 
THEY WERE OBTAINED IN VIOLATION OF 47 USC. § 605, 47 


TO THE CONSTITUTION, 
STATEMENTS NOT MADE IN FURTHERANCE OF THE AL- 
LEGED CONSPIRACY. 


(Tr. 40-46, 906-952, 1139-1150, 1387-1409, 2410) 


A. The Interception and Recording of the Telephone 
Conversations Violated 47 U.S.C. § 605 


The Government’s case showed that three times officers 
aceompanied Barber to his office, attached a device to his 
telephone line, dialed Detective J ones’ number, handed the 
phone to Barber and recorded the incriminating conversa- 
tions. These recordings were played to the jury during 
Barber’s and again during Jones’ testimony. The 
prosecutor questioned extensively on the basis of the 
recordings, presumably reading from a transcript of them. 
(See supra, pp. 68). The recordings were the major 


part of the government’s case. 


Defense counsel objected that they were obtained in 
violation of 47 U.S.C. §605. The Court held that under 
Rathbun v. United States, 355 U.S. 107 (1957), the tapes 
were admissible, if they were audible and made with 
Barber’s voluntary consent. (It was not suggested that 
Jones had consented). 


Rathbun, however, stands for a much narrower proposi- 
tion. There, testimony was admitted about a conversation 
which police officers overheard on ‘ta regularly used 
telephone extension with the consent of one party’’, 355 
US. 107. The holding was not based on consent, but 


The grant of certiorari in Eathbua was limited to the following question 
2s phrased by petitioner: ‘6 Tg the listening in of third parties on an extension 
telephone in an adjoining room without the consent of the sender an inter- 
eeption of 2 telephone message, and the divulgence of the contents of such 
conversation prohibited by statute, to wit § 605, Title 47, U.8.C.A.’’ 
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was specifically grounded on lack of any ‘‘interception’’ 
within the meaning of § 605.7 355 U.S. at 109. 


The opinion followed a ‘‘zone of risk’’ analysis. There 
was no interception because every caller takes the risk 
that the other party has an extension line. Rathbun was 
charged with transmitting an interstate communication 
threatening the life of another. The police listening to the 
eall were thus actually witnessing the commission of a 
crime rather than gathering evidence of a crime already 
committed. The victim gave permission to the police to 
listen in case the threatener should repeat an earlier call, 
and this in fact occurred. 


This case is dubious authority for the proposition that 
the police may attach a special device to a caller’s tele- 
phone, themselves dial a party for him and record the 
conversation. Surely, a person who receives a call on his 
own telephone should not be expected to take that risk. 


Another major distinction from Rathbun is that here 


recordings of the conversations were admitted. A person 
hardly takes the risk in answering the phone that third 
parties, let alone law enforcement officers, are recording 
the conversation without the warning ‘‘beep tone’’ 
required by law, see infra at pp. 26-29. In Rathbun there 
was no recording and thus no occasion to consider the 
absence of a ‘‘beep’’.® 


Jones did not consent to the recording of the conversa- 
tions, nor to their divulgence. Yet 47 U.S.C. $605 is 
unequivocal: 


747 U.8.C. $605 reads in pertinent part: ‘‘. .. [N]Jo person not being 
authorized by the sender shall intercept any communication and divulge [its] 
contents ...’’ 


8 Justice Brennan, dissenting in Lopes v. United States, $73 U.S. 427, 468- 
469 (1964) pointed out that there are special dangers in the use of recordings 
because they are not always what they scom. Recordings are easily tampered 
with and there may be some reason for misunderstanding the background of 
any conversation. 
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“<[NJo person not being authorized by the sender shall 
intercept any communication and divulge [its] 
contents .. .” 


It has long been established that a telephone call is 
“‘antiphonal’’ with each party being alternately both a 
sender and a receiver. ‘‘[I]t would deny all significance 
to the statute to hold that because one party originated 
the call, he had the power to surrender the other’s 
privilege.” United States v. Stephenson, 121 F. Supp. 274, 
287 (D.C. Cir. 1954). Since both parties ‘‘are senders 
within the meaning of § 605,’ United States v. Tane, 329 
F. 2d 848 (2d Cir. 1964), the consent of both is necessary 
for divalgence.? 


On the same day that it decided Rathbun, the Supreme 
Court clearly indicated that consent of one party was not 
the key to whether § 605 had been violated. Benanti v. 
United States, 355 U.S. 96 (1957). In Schwartz v. Texas, 
344 U.S. 199 (1952), state agents had recorded telephone 


conversations by using an induction coil placed against the 
receiver, with the permission of one party to the conversa- 
tion. It was not necessary in Schwartz to decide whether 
this violated $605. But in Benanti the Chief Justice said 
of Schwartz: ‘‘... the Court was satisfied that the action 


29 Some cireuits have earried Rathbun to limits far beyond its circumscribed 
language or limited grant of certiorari, note 6 supra, and have interpreted it 
to mean that there may be any amount of interception and publishing as long 
as one party to the conversation consents. See ¢.g. Carbo v. United States, 
314 F. 2d 718 (9th Cir. 1963) (induetion coil placed against side of telephone 
as a sort of tuning fork—recording admitted into evidence). See other cases 
cited in Government Opposition to the Motion for a New Trial. (JA 104-05) 
This in turn leads to the difficult question of the validity of consent by 
someone who is himself a suspect. Such a question arose, for instance, iu 
this jurisdiction in the two cases of United States v. Laughlin, 222 F. Supp. 
264, 223 F. Supp. 623 (1963) declaring 2 mistrial and dismissing an ia- 
ictment when it beeame elear in the midst of trial that the consent to call 
a suspect and have the conversation recorded was not in fact freely given. 


25 


of the state officials nonetheless violated Section 605.’’ 355 
USS. at 106.?° 


The ‘‘alligator clips’? in the instant case, even more 
clearly than the device in Schwartz, entailed physical in- 
trusion into the line. A police officer testified that the 
clips were used for ‘‘attaching a line to the telephone 
terminal in the room and plugging that into a tape re- 
corder.’’ (Tr. 907). He further explained that the terminal 
is a small box which contains the telephone lines as they 
come in from the outside (Tr. 927). 


In Goldman v. United States, 316 U.S. 129 (1942), federal 
agents placed a ‘<detectaphone”’ against an office wall and 
picked up conversation within, including the outgoing part 
of phone calls. The Supreme Court held that this pro- 
cedure did not violate § 605 because “the protection in- 
tended and afforded by the statute is of the means of com- 
munication.’’ Id at 133. Here, the ‘‘means of communica- 
tion”? was directly interfered with. The police literally 


seized the message ‘‘before arrival at its destined place’’— 
the test of an ‘‘interception’’ under Goldman, Id at 134. 


The method of overhearing in the instant case was the 
same as in Stephenson v. United States, 121 F. Supp. 274 
(D.D.C. 1954), where a device was attached to the wiring 
in the ‘‘bell box of the telephone before the wiring reached 
the receiver and transmitter.’?"" Judge Pine held that 
under these circumstances, the consent of one party to the 


10In the Court of Appeals decision in Rathbun itself, it was held that an 
attachment which cut into the line would constitute an interception in viola- 
tion of § 605. Rathbun v. United States, 236 F. 2a 514, 517 (10th Cir. 1956), 
affirmed, 355 U.S. 107 (1957). 


what is now called ‘‘the terminal bor.’’ 
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overhearing was not enough. This Court has never held 
Stephenson overruled by Rathbun. In arguing recently 
in this Court that Stephenson was not applicable to a 
situation where the overhearing was via an extension phone, 
the government recognized that Stephenson involved an 
“sinterference with the means of communication.’’ Brief 
for Appellee, Laughlin v. United States, (No. 18711-12p 
D.C. Cir. decided Feb. 11, 1965). 


Appellant does not suggest that the only test of an 
interception is whether there have been ‘‘physical interrup- 
tions of a circuit ... [or] ‘taps’... the breach of privacy 
... [also] counts.’? See United States v. Laughlin, 223 F. 
Supp. 623 (D.D.C. 1963, per Judge Curran). A ‘‘breach of 
privacy”’ is no longer a matter of lurking in basements and 
cutting in on a line in a manner which any person would 
conceptualize as an interception. Clean, attractive ‘<twin- 
phones”’ which ring and receive the message at the same 
time as the intended receiver can be attached to the line 
at any point and the police, or anyone, can listen in easy 
comfort. Where the principle of privacy of communica- 
tion is violated, there is an ‘‘interception’’ within the 
‘tzone of risk’? analysis of Rathbun. By both tests— 
physical intrusion and logical zone of risk—there was an 
interception in this case. 


B. The Recording of the Conversations Without the Use of 
a Beep Tone Violated 47 U.S.C. § 502; This Court Should 
Hold Such Evidence Inadmissible in the Exercise of Its 
Supervisory Power Over the Administration of Criminal 

Justice in the District of Columbia 


A Federal Communications Commission Order provides 
that there must be adequate notice to the other party when 
a telephone conversation is being recorded. This notice 
is to be given “by the use of an automatic tone-warning 
device, which wil] automatically produce a distinct signal 
that is repeated at regular intervals during the course of 
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the telephone conversation.”’ 12 F.C.C. 1005, Nov. 27, 1947, 
as modified by the Order of May 20, 1948, 12 F.C.C. 1008.” 
(Statutory Appendix, pp. 54-6.) 


Section 502 of the Communications Act (47 U.S.C.) pro- 
vides a penalty for ‘‘any person who willfully and know- 
ingly violates any rule, regulation, restriction or condi- 
tion made or imposed by the Commission.’’ The Order of 
the Commission requiring a beep tone when recordings 
are made is within the terms of § 502. 

The ‘‘warning-signal’’ Order incorporated by reference 
the Report of March 24, 1947, 11 F.C.C. 1033-1055, 
which reveals that the Commission was keenly appreciative 
of the importance of privacy in promulgating the Order. 
See 11 F.C.C. 1033, 1044-1050. 

‘<[ Telephone conversations] should be free from any 
listening in by others that is not done with the knowl- 
edge and authorization of the parties to the call, 
whether this be done by recording devices, extension 
telephones, monitoring devices, or any other means, 
and the Commission is prepared to take all steps within 
its authority to accomplish this objective . - PAL 
F.C.C. at 1050. 


A second reason for the Commission’s Order was its 
view that impairment of service from improperly con- 
nected recorders could be avoided only if the telephone 
companies provided and maintained the equipment neces- 
sary to make the physical connection of the recorder on 
the telephone line.” 


Appellant’s counsel sought to show that the recordings 
were obtained in violation of the ‘‘beep’’ tone requirement, 


13 This order applies to interstate calls. The record shows, however, that 
the calls here involved were interstate. Jones was at his home in Virginia, 
and Barber was in the District of Columbia. (Tr. 1347-(3), 1347-(8), 1349). 

13In the words of the Commission, 11 F.C.C. 1033, 1040: 

‘<_ , , This would mean that where a plug-in jack arrangement is to be 
used to connect the recorder to the telephone line, the jack installation 
ghould be furnished, installed and maintained by the telephone companies.’’ 
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and to inquire whether the officers responsible were aware 
of this requirement. The court would not allow this line 
of questioning (Tr. 930). Later, in connection with appel- 
lant’s alleged violation of § 502, the court ruled that knowl- 
edge of F.C.C. regulations was not necessary in order to 
‘“<willfally and knowingly’ violate them (Tr. 1638-1639). 
The tapes are exhibits in the record, and this Court can 
hear for itself that there is no ‘“‘beep’’. Thus, under the 
trial court’s and the government’s (Tr. 1638-1639) in- 
terpretation of § 502, the officers who made the recordings 
were guilty of a Communications Act violation, even 
though the court would not permit their knowledge of the 
“beep”? requirement to be shown. In their eagerness to 
gather evidence these officers violated the very statute 
which appellant was later accused, and acquitted of 
violating. 


In United States v. Stephenson, supra, p. 25, Judge 
Pine held that his ruling that recordings were inadmissible 
because obtained in violation of § 605 was strongly sup- 
ported by the F.C.C. regulation requiring a ‘“beep’’ tone 
for recordings. In Nardone v. United States, 302 US. 379 
(1937), the Supreme Court ruled that § 605 should be en- 
forced by forbidding the use of evidence obtained in viola- 
tion of the statute. Section 502 of the Communications Act, 
as applied to the ‘‘beep’’ tone regulation, protects the 
same value of privacy as § 605. It should be similarly en- 
forced by exclusion of evidence obtained through violation 
of the law by its officers. 


The law enforcement techniques which resulted not only 
in the violation of § 502 but in the variety of serious con- 
stitutional and statutory questions discussed under Point 
II herein would make it appropriate for this Court to ex- 
clude the recordings in the exercise of its supervisory 
power over the administration of criminal justice in the 
District of Columbia. The Supreme Court has said: 
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‘‘Matters relating to law enforcement in the District 
are entrusted to the courts of the District. Our policy 
is not to interfere with the local rules of law which 
they fashion,...’’ Fisher v. United States, 328 U.S. 
463, 476, (1946). 


In following this principle in Jones and Short v. United 
States, (Nos. 17688-17692 D.C. Cir., July 16, 1964) (en 
banc), this Court last year said: 


“‘The courts of the District of Columbia should not 
content themselves with enforcing the minimum stand- 
ards which the Constitution requires. They should 
also set for the Nation an example of respect for the 
rights of citizens.’’ Slip Opinion, p. 11. 


President Johnson reiterated this theme in his Message 
to Congress on Law Enforcement and Administration of 
Justice, saying that ‘‘Both in its own right and as a model 
for other cities’? Washington, D. C. should be a center of 
intensive efforts in the administration of criminal justice. 
New York Times, p. 19, March 9, 1965. 


C. The Recording of the Telephone Conversations Violated 
the Fourth Amendment's Prohibition Against Unreason- 
able Search 


A general search for evidence is unconstitutional. Harris 
v. United States, 331 U.S. 145, 154 (1947); Gouled v. 
United States, 255 U.S. 298, 309 (1921). An invasion and 
general search through a phone call instigated by the police 
is no different from an invasion and general search for 
evidence following the appearance of the police at the door. 
The Supreme Court has in recent years made clear that 
the Fourth Amendment applies to verbal as well as 
physical fruits of illegal searches. Silverman v. United 
States, 365 U.S. 505 (1960); Wong Sun v. United States, 
371 U.S. 471, 485 (1963). In so doing, it destroyed the last 
logical basis of Olmstead v. United States, 277 U.S. 438 
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(1928), a case already weakened by the number and power 
of its dissents and by the Court’s subsequent rigorous en- 
forcement of 47 U.S.C. § 605. Nardone v. United States, 
supra; Weiss v. U: nited States, 308 U.S. 321 (1939); 
Benanti v. United States, supra. 


The Court has established that the Fourth Amendment 
may be violated without an actual trespass. Boyd v. 
_Uwmited States, 116 US. 616 (1918). Cf. Silverman v. United 
States, 565 U.S. 505 (1960) in which the extension of a 
spike-microphone a fraction of an inch into Silverman’s 
heating duct was held an “intrusion within a constitu- 
tionally protected area.” 


In On Lee v. United States, 343 US. 747 (1951) and in 
Lopez v. United States, 373 U.S. 427 (1963) the Supreme 
Court held that the Amendment is not violated when 2 
government agent enters a suspect’s property with his 
consent (express or implied) and records an incriminating 
conversation. But here, Jones was in his own home and 
did not consent to the government’s entry and general 
search through an informer’s phone call. Moreover, he 
had the right to expect that if the government were at- 
tempting to enter, he would be warned by the required beep 
tone. In Lopez, supra the Court said that when a person 
talks to another, he takes the risk that the other will record 
the conversation either mechanically or by a faultless 
memory. 373 US. at 439. But this “risk of communica- 
tion’? has been lessened as to telephone calls by the 
Communications Act, 47 U.S.C. $502, and the F.C.C. 
Order that there be a warning when there is a mechanical 
recording."* 


14In Lopes, moreover, the suspect knew that he was talking to a govern: 
ment agent and took the risk of offering him a bribe. Jones had no knowledge 
of Barber’s informer status. 


31 


D. The Recording of the Telephone Conversation Violated the 
Sixth Amendment’s Guarantee of Counsel 


The government sought admission of the tapes on the 
theory that ‘‘the words of Jones ... are the words of 
Shimon’s alter ego and therefore the words of Shimon.”’’ 
(Tr. 947). If this theory is accepted, the recordings 
violated Shimon’s Sixth Amendment rights. The record 
indicated that at the time the recordings were made, 
Shimon had retained counsel. (See Tr. 1115, J.-A. 28, 29). 
Thus, the use of the alleged co-conspirator, Barber, to call 
‘“‘Shimon’s alter ego’’ is startingly close to the procedure 
which the Supreme Court outlawed last term in Massiah 
v. United States, 377 U.S. 201 (1964). There, police en- 
gaged an alleged accomplice to meet an indicted man in the 
absence of his counsel and engage him in a recorded in- 
criminating conversation. In Escobedo v. Illinois, 378 U.S. 
470 (1964), the Court held that the Massiah rule applies 
before indictment if the investigation has focused on a 
suspect. Here the police and prosecutor were actively en- 


gaged in making a case against Inspector Shimon before 
the grand jury. 


E. Statements Made in the Barber-Jones Telephone Conver- 
sations Were Not Binding Upon Defendant Shimon and 
Should Not Have Been Admitted Against Him on Either 
Count 


The defendant was charged with ‘‘corruptly endeavor 
[ing] to influence Wayne G. Barber’’ in his testimony 
before the grand jury. (Tr. 2410, Judge’s Charge). The 
indictment charged in Count Two that this had occurred 
‘on or about May 2”? (J.A. 11); and it had to be done by 
May 3, 1962 when Barber appeared before the grand 
jury. The taped conversations all occurred after the 
grand jury appearance, and most of the talk was about 
what had transpired there. 


The tapes were totally inadmissible on the substantive 
count. The conversations between Jones and Barber were 
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classic hearsay as to the defendant Shimon. They were 
not part of the res gestae of the offense because they 
occurred hours and even days after the appearance before 
the grand jury. Nor could they constitate admissions 
binding on Shimon, since they were made out of his 
presence.= Yet in effect they were admitted on count 2 
because each Barber-Jones phone call was alleged as an 
overt act in the conspiracy, and the jury was instructed 
that if it found a conspiracy and an act by any conspirator 
in furtherance thereof, it could also find Shimon guilty on 
the substantive count.’* 


This instruction was given on the authority of Pinkerton 
vy. United States, 328 U.S. 640, 647 (1946). But in Pinker- 
ton, the substantive counts charged specific acts of con- 
cealing whiskey with intent to defraud the United States. 
The conspiracy count charged a scheme to defraud the 
United States with each of the acts of concealing whiskey 
as one of the overt acts of the conspiracy. Thus, all of the 
overt acts of the conspiracy were in themselves substantive 


offenses. Here, however, the overt acts alleged in the 
conspiracy were not in themselves criminal violations. In- 
stead, the overt acts were phone calls and meetings. Thus 
the jury should not have been charged in effect that if it 
found a conspiracy relying on one of the telephone con- 
versations as an overt act, it could also find Shimon guilty 


15 Had the government gone to trial on the indictment against Shimon and 
Jones in No. 977-42, Jones’ recorded statements might have been offered 
against him only, on the theory that they were admissions. 

16 The instruetion reads: 

<«Moreover, with respect to Count Two of the indictment, if the jury 
should find, as ebarged in Count One of the indictment, that 2 con- 
spiracy to corruptly endeavor to influence Wayne G. Barber had in fact 
existed and that defendant Shimon was 2 member of the conspiracy, then 
an act within the seope of the conspiracy by any one of the conspirators 
in furtherance of the illegal purposes of the conspiracy, during the time 
the defendant was a member of the conspiracy, would be chargeable 
against all the conspirators as a violation of Title 18, United States Code, 
Section 1503.’’ (Tr. 2410). 
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of the substantive count. The result was to make the tapes 
of the phone calls into proof of the substantive offense 
when they were not even admissible on that count.” 


The tapes were also inadmissible on the conspiracy count. 
They were admitted against appellant on the government’s 
representation that it would show that the statements of 
Barber and Jones were in furtherance of the conspiracy 
(Tr. 947). But since the recordings were all made after 
Barber’s May 3rd grand jury appearance, the alleged con- 
spiracy had already either accomplished its object or failed. 
The Supreme Court has repeatedly held that statements 
after the completion of the conspiracy are not admissible, 
and that the period of the conspiracy cannot be extended by 
the prosecution merely to get in evidence of conspiratorial 
efforts at concealment. Krulewitch v. United States, 336 
U.S. 440 (1949); Lutwak v. United States, 344 U.S. 604 
(1953) ; Grunewald v. United States, 353 U.S. 391 (1957). 


A major portion of the tapes was inadmissible on a fur- 


ther ground. This portion comprised Barber’s statements 
as to what he had told the Grand Jury, and his fears of 
discovery. Barber was not even alleged to be a co-con- 
spirator (J.A. 7-11; see n. 17 supra). But even if he had 
been, these statements would be barred by the rule which 


17. A second effect of the judge’s charge was to make the conviction on the 
substantive count invalid because it permitted the petit jury to base a con- 
vietion on Count 2 (the substantive count) upon acts not found or alleged 
by the grand jury, contrary to the rule of Russell v. United States, 369 US. 
749 (1962). The instruction allowed the jury to hold defendant liable on 
the substantive count for an act ‘‘by any one of the conspirators in furtherance 
of the illegal purpose of the conspiracy.’ It was left to the jury to determine 
as a matter of fact whether Barber was a member of the conspiracy. (Tr. 
2405-06, 2422). Thus, the jury could convict the defendant on the sub- 
stantive count if it found that Barber had committed some act in furtherance 
of the conspiracy. But this was contrary to the theory on which the grand 
jury indicted, for the indictment charged that Shimon conspired with John 
A. Jones ‘‘and with other persons unknown to the January 1964 Grand 
Jury.’? Barber was, of course, well known to this grand jury, and referred to 
by namo in numerous other places in the indictment. 
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excludes co-conspirators’ statements that are merely 
narrative, rather than in furtherance of the conspiracy. 
Logan v. United States, 144 U.S. 263, 309 (1892); United 
States v. Goodman, 129 F.2d 1010, 1013 (2d Cir. 1942) ; 
United States v. Annunziato, 293 F.2d 373, 380 (2d Cir.), 
cert. denied, 368 U.S. 919 (1961). 


IL THE GOVERNMENT HAS FAILED TO PROVE ALL THE 
ELEMENTS OF THE OFFENSE ALLEGED IN THE INDICTMENT. 


A. The Special January 1962 Grand Jury Was Sitting Beyond 
Its Term and Thus Was Not a “Lawfully Constituted 
Agency” to Which the Obstruction of Justice Statute 


Could Apply 
The Special January 1962 Grand Jury which appellant 
allegedly obstructed was sworn in two weeks after the 
regular grand jury had been convened.* (Indictment J.A. 
7, Tr. 1097). The Special Grand Jury thus was governed 
by the very specific provisions of 11 D.C. Code § 1408: 


“‘ Additional Grand Jury—Procedure, Term. When- 


ever the United States Attorney for the District of Co- 
lumbia shall certify in bebdat to the chief judge of the 


Tnited States District Court for said District, or, in his 
absence, to the senior associate judge of said court 
that the exigencies of the public service require it, said 
Chief Judge or senior associate judge may, in his dis- 
cretion, order an additional grand jury summoned... 
said additional grand jury shall serve during and until 
the end of the term in and for which tt shall have been 
drawn.’’ (Emphasis added). 


The Special January 1962 Grand Jury’s term should have 
ended at the conclusion of the term of court in and for 
which it was drawn. In 1962, ‘‘Terms of each division of 
the court [began] on the first Tuesday of January, April, 


18 The regular January Grand Jury was sworn in January 2, 1962. Grand 
Jury Reeords, Criminal Clerk, United States Distriet Court. 11 D.C. Code 
$1406 (1961 ed.) provided for one regular grand jury within the District 
of Columbia. 
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July and October .. .”?® Thus, the January Special 
Grand Jury’s term should have ended April 3, 1962. In- 
stead it was investigating the Mayflower bugging from 
April 27 to May 8, 1962. (J.A. 7, Tr. 1097). 


The Supreme Court early noted that the confinement of 
the grand jury to its lawful term is such a ‘‘fundamental 
requisite”’ that its absence makes ‘‘the whole proceeding 
of forming the panel . . . void’? and ‘‘may be objected to at 
any time.’? United States v. Gale, 109 U.S. 65, 71 (1883). 
It was an essential element of the government’s case to 
prove that the Special Grand Jury was a lawfully con- 
stituted body at the time that appellant allegedly obstructed 
and conspired to obstruct its function. Appellant raised in 
detail the government’s failure of proof on this issue in sup- 
port of his Motion for a Judgment of Acquittal or in the 
Alternative, for Dismissal of the Indictment or a New Trial. 
(J.A. 92-100). 


If, as appellant contends, the grand jury was a nullity 


after April 3, 1962, the alleged conduct of appellant could 
not have constituted a conspiracy to obstruct justice from 
April 27 to May 8, as charged in Count 1, nor an obstruc- 
tion of the ‘‘due administration of justice’? on or about 
May 2, as charged in Count II. ‘‘The due administration 
of justice includes an official inquiry undertaken by a law- 
fully constituted agency . . .’? United States v. Solow, 138 
F. Supp. 812, 816 (S.D.N.Y. 1956) (per Weinfeld, J.). The 
‘lawfully constituted agency’? must be engaged in ‘‘the 
performance of acts or duties required by law. Rosner v. 
United States, 10 F.2d 675 (2d Cir. 1926)’’. United States 
v. Cohen, 202 F. Supp. 587, 588 (D. Conn. 1962). 


19 Rule 2, Rules of the United States District Court of the District of 
Columbia (as then in effect). Terms of court were abolished by federal statute 
in 1963, 28 U.S.C, 138, But they are preserved as reference points throughout 
the 1964 Revision of the D.C. Code. See infra p. 37. 
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Statutory Construction of the D.C. Code and Rule 6(g) of 
the Federal Rules of Criminal Procedure. 


The above principle was not disputed by the government 
in its Opposition to the Motion for Judgment of Acquittal. 
Rather, the government relied solely on the argument that 
the term of the Special January 1962 Grand Jury was 
governed by Rule 6(g) FR. Cam. P.: 

‘4 grand jury shall serve until discharged by the 
court but no grand jury may serve more than 18 
months. The tenure and powers of a grand jury are 
not affected by the beginning or expiration of a term of 
court.” (J-A. 101) 


Appellant contends that Role 6(g) did not apply to Dis- 
trict of Columbia Special Grand Juries summoned pur- 
snant to former D.C. Cope § 1408, just as it does not apply 
to the counterpart of § 1408 in the 1964 revision of the 
Code. The Revised Part II of the District of Columbia 
Code retains the provisions of 11 D.C. Cope § 1408 (1961 ed) 
on special grand juries without significant change. 11 


D.C. Cove § 2306 (Supp. IV 1965), effective January 1, 
1964. But the Revision eliminates former 11 D.C. Covz 
$1406 (1961 ed.), which provided that a regular grand 
jury should serve only during the term of the court. The 
stated reason for repeal of former § 1406 was that it was 
“ceovered by Federal Rules of Criminal Procedure Rule 
6(c)(g).”?* The inference follows that in the judgment of 
Congress, the special grand jury section (§1408, now §2306) 
had not been covered by Rule 6(g). The inference is 
especially compelling because the purpose of the Code 
revision was “‘reconciliation of conflicting laws, omission 
of obsolete, superseded or repealed sections.’’ Reports, 
cited n. 20, supra. 

20 Revision Notes, H.R. No. 377, p. A 212, Table 5 (88th Cong., 1st Sens) ; 
S.Bep. No, 743, p. 221, Table 5 (88th Cong. 1st Sess.). [Hereinafter cited 
as Reports) For purposes of this case, it is unnecessary to determine whether 
prior to January 1, 1964, Rule 6(g) governed the term of service of regular 
grand juries. 
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In their notes to § 2306 the revisers specifically pointed 
out that the local rules fix ‘‘the commencement of terms of 
each division of the court as the first Tuesday of January, 
April, July and October.”? Reports, supra. n. 20 H.Rep. at 
A52; S.Rep. at 60. Congress was, therefore, aware that 
special grand juries were being limited to three-month 
terms and regular ones were not, and apparently did not 
feel that this necessarily conflicted with Rule 6(g). 


Congress, in fact, seems to have deliberately chosen 
terms of court as reference points in drafting the 1964 
revision of the D.C. Cope. For example, the revision states 
that the drawing for grand and petit jurors should be 
‘Sat least ten days before the commencement of each 
term of the United States District Court for the District 
of Columbia.’’ 11 D.C. Cope § 2306. (Supp. IV 1965) 
(emphasis added). 


The D.C. Code Section 2306 entitled ‘‘Manner of Draw- 
ing’’ should be compared with 28 U.S.C. § 1864, dealing 


with grand and petit juries in United States district courts 
and also entitled ‘‘Manner of Drawing.”? The United 
States Code provision sets out an entirely separate system 
for juror selection in district courts other than that of the 
District of Columbia, which is expressly excluded from the 
section’s coverage. For example, 2S U.S.C. § 1864 pro- 
vides for one jury commissioner; in the District of Colum- 
bia there are three commissioners. 11 D.C. Cope § 2303 
(Supp. IV, 1965). The U.S. Code provides for drawing 
grand and petit jurors from among 300 names; the D.C. 
Code from among 600. 11 D.C. Cove § 2306(b) (Supp. IV, 
1965). Such differences are further evidence of a deliberate 
Congressional purpose to establish separate systems for 
the District of Columbia and other federal jurisdictions. 
Grand juries elsewhere may be governed solely by Rale 
6(g); here they are governed by the D.C. Code as well. 
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Judge Youngdahl explored the statutory differences be- 
tween regular and special grand juries in dismissing an 
indictment because a special grand jury had been called by 
a judge other than the “‘chief or presiding judge’’ as re- 
quired by § 2306a (formerly § 1408). United States v. 
Wallace and Tiernan Inc., 234 F. Supp. 780 (D.D.C. 1964), 
Appeal pending, D.C. Cir. No. 19,154. He concluded that 
the legislative history of the Revised Code suggests ‘‘a 
definite intention to retain the additional grand jury pro- 
vision in 2306(a) as the law in the District.’’ 234 F. Supp. 
at 784.7 


Judge Youngdah! felt that as of January 1, 1964, when 
the Revised Code became effective, Rule 6 and D.C. Cove 
§ 2306 must be read together; and that the Code section 
must be supreme in any conflict. 234 F. Supp. at 785. His 
reasoning applies equally to the period before January 1, 
1964, when § 1408 (now § 2306) was co-existing with Rule 
6 and the two could have been read harmoniously.” 


21 Since that decision, other judges of the District Court have disagreed with 
Judge Youngdabl as to the applicability of the D.C. Code provision on who 
shall call special grand juries. United States v. Brown, 36 F.RD. 204 
(D_D.C. 1964) (Judge Holtzoff) ; United States v. Post, Cr. No. 580-64 (Judge 
Matthews); United States v. Bowles, Cr. No. 946-64 (Judge McGarraghy) ; 
United States v. Gaston, Cr. No. 722-64. Judge Walsh noted in his Memoran- 
dum and Order in Gaston that be ‘‘sincerely hopes’? this conflict ‘‘will be 
disposed of by our Court of Appeals at an early date.’’ 

Jadge Youngdabl also laid to rest any contention that there is some dif: 
ference between ‘‘special’’ and ‘‘additional’’ grand juries. He examined 
the background of 11 D.C. Code § 1408 (now 2306) and demonstrated that it 
was originally passed when only one grand jury was prescribed in order to 
provide additional grand juries which were ‘<gpecial’? beeause they were not 
the regular grand jury. 

Judge Holtzoff in United States v. Brown, supra also acknowledged no 
difference between a ‘‘special’’ and an <égdditional ’’ grand jury. 

22 Judge Youngdahl himself pointed out that the issue of whether Rule 6 

the former § 1408 had never been judicially determined, and thus 
it cannot now be said the re-enactment of § 1408 in § 2306 is a change in sub- 
stantive law not intended by the Congressional reviscrs. 234 F. Supp. at 
784 n. 12. 
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The local grand jury provision is on the books as an 
inescapable legislative directive. The reasonable course 
is not to kick against its solid and undeniable presence, but 
to seek its origin in the legislative history and to harm- 
onize local practice with its mandate. 


Purpose of the ‘‘ Additional Grand Jury”’ Provision. 


Additional grand juries, in the District of Columbia, un- 
like regular grand juries, originate in the United States 
Attorney’s needs. ‘‘If the United States Attorney for the 
District of Columbia certifies in writing . . . that the 
exigencies of the public service require it’? an additional 
grand jury may be summoned. 11 D.C. Cope § 2306 (Supp. 
IV, 1965). In practice it appears that the United States 
Attorney writes such a request either when there is some 
special matter for an additional grand jury to investigate 
or when the pressure of business is so great that the 
regular grand jury cannot handle it.* In United States v. 
Wallace and Tiernan, Inc., supra, the clerk was advised 


through an Assistant United States Attorney ‘‘that the 
Justice Department is insisting upon a Grand Jury being 
impanelled as soon as possible.’’ Appellant’s Appendix, 
No. 19154, p. 20. Thus, the additional grand jury is 
peculiarly for the service and convenience of the United 
States Attorney but the ‘‘prosecutor’s grand jury’? re- 


338ee ¢g. the United States Attorncy’s letter requesting both a Special 
September 1964 Grand Jury and a regular grand jury: 
<<Qno of thesc Grand Juries will be needed to carry on the regular and 
normal Grand Jury work for this District and the other will be needed 
to handle a special matter which will be a rather protracted case.’’ 


Tho letter requesting the Special January 1962 Grand Jury read: 
“<This Special Grand Jury will be needed to assist the regular January 
1962 Grand Jury because of the many matters scheduled to be presented 
by this office and attorneys of tho Department of Justice.’’ 


Grand Jury Records, Clerk, United States District Court. 

Bee also the letter requesting the summoning of a Special Grand Jury in 
the appendix to the government’s brief in United States v. Wallace and 
Tiernan, Inc., supra. Appellant’s Appendix No, 19154, p. 20. 
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mains under the control of the court if its term is limited 
and within the court’s determination.* 


In passing 11 D.C. Cope § 1408 (now § 2306(a)) Congress 
recognized the importance of court control of special grand 
juries. The genesis of $1408 was the heavy burden of 
war fraud cases in the District of Columbia. The Attorney 
General requested legislation authorizing additional grand 
juries and submitted a draft bill which did not include a 
limitation of the terms of these grand juries to the terms 
of court in which they sat. 62 Coxe. Bec. 5932 (1922). 
The limitation on the grand juries’ terms of service was 
added in the House Judiciary Committee after the Senate 
had passed the Bill in the form which the Attorney General 
requested. H. Rep. No. 43 (67th Cong. 2d Sess.) (1922). 
The House amendments were then accepted by the Senate. 
62 Coxe. Rec. 7011 (1922). At one point during the Senate 
debate, it was expressly stated that the additional grand 
juries might too easily fall under the influence of the 


prosecutor’s office. 62 Cone. Rec. 6998 (1922). 


Concern that special grand juries might become branches 
of the prosecutor’s office rather than arms of the court was 
also present in the re-enactment of § 1408 in § 2306 of the 
Revised Code. The revisers sought the comments of the 
D.C. Bar Association, which submitted a report to Judge 
Prettyman, of the United States Court of Appeals, and to 
the Law Revision subcommittee of the House and Senate 
Judiciary Committees. The Bar Association objected to 
the revisers proposed wording of § 2306 which stated that 


Note, 72 Yaz L. J. 500 at 503 (1963), citing for the italicized proposition, 
Justice Bernard Botein, The Proscoutor, eh. 14 (1956). 
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the chief judge ‘“‘may order an additional grand jury 
summoned’. The Bar Association suggested that the 
original wording of §1408 be retained: ‘‘may, in his 
discretion, order an additional grand jury sammoned’’: 


“Tt appears important that it be made clear and cer- 
tain that the summoning of an additional grand jury 
is in the lap of the Chief or presiding judge of the 
District court rather than in the control of the United 
States Attorney.”’ (Emphasis added) 


Report of the Committee on Revision of the District of 
Columbia Code of the Bar Association of the District of 
Columbia, p. 52% The Bar Committee’s suggestion was 
accepted. 


Extending special grand juries for many many months 
clearly contravenes the policy of $1408 (now § 2306(a)). 
The court is supposed to decide when the ‘‘exigencies of the 
public service require”? the summons of an additional 
grand jury. 11 D.C. Cove § 2306 (Supp. IV, 1965). But 


under present practice long-lived special grand juries 
naturally do not meet continuously, but sit for business 
irregularly at the summons of the United States Attorney. 
Thus the court decision is by-passed, the statute obviated 
and the United States Attorney gains excessive control 
over the special grand jury. 


Uniqueness of District of Columbia Grand Jury Practice. 


Grand jury practice in the District of Columbia has 
developed entirely separately from the rest of the Federal 
system. The first Federal statute on calling regular grand 


25 The August 1964 D.C. Bar Journal p. 284 said of the revision: 
‘(The revision was carefully studied by the Judiciary and other interested 
groups in the District of Columbia. The association’s committee on the 
Revision of the Laws . . . carefully reviewed the proposal and held 
conferences with the House Judiciary Committee staff to suggest amend- 
ments and modifications, Our recommendations, other than substantive 
changes, were generally accepted.’” 
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juries was passed in 1878. R.S. $10. In 1911 that statute, 
somewhat revised, became a part of the Judicial Code. 36 
Srar. 1165, 28 U.S.C.A. § 421 (hereafter referred to as 
$421). Section 421 did not apply either in terms or in 
practice to the District of Columbia, which had had its own 
grand jury provisions since the passages of the D.C. Code 
in 1901. 


The Federal statute allowed a grand jury to extend its 
term in order to complete an investigation. Drawing the 
line between completion of old matters and initiation of 
new caused much litigation, and reached the Supreme 
Court. United States v. Johnson, 318 U.S. 534 (1943). 
Specifically to avoid this problem, the drafters of Rule 6 
incorporated an 18-month grand jury term. See Advisory 
Committee’s Note to Rule 6(g), 18 U.S.C.A., which stated 
their intention was to change ‘‘former 28 U.S.C. § 421.’ 
The Note does not intimate any intention that Rule 6(g) 
should alter the separate provisions of the D.C. Code. 


“Congress, in its enactments of statutes, [has] often 
recognized the appropriateness of one rule for the District 
and another for other jurisdictions so far as they are sub- 
ject to federal law.” Griffin v. United States, 366 U.S. 704 
at 712 (1949). See Johnson v. United States, 225 U.S. 405 
(1912). The large population of government workers in 
the District may be the reason for the maintenance of a 
unique grand jury system here. It is a considerable 
burden upon the government to draw workers away from 
their jobs for long periods. See e.g. the records of the 
Special January 1962 grand jury, which sat 16 months, for 
examples of urgent requests to be excused for the good of 
the government which typically arise. At the time the 
Federal Rules of Criminal Procedure were originally 
drafted, the D.C. Bar Association objected to an 18-month 
term for grand juries as too long. See Orfield The Federal 
Grand Jury 22 F.B.D. 343, 357 (1959). 
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B. The Government Failed to Prove That the Special January 
1962 Grand Jury Was “Duly Impanelled” Because It 
Failed to Show That the Chief Judge Called It or Was 
Absent When It Was Called 


(The parts of the transcript which appellant desires the 
Court to read are listed on p. 50, infra) 


11 D.C. Cove §1408 (now §2306(a)) required that 
special grand juries be called by the chief judge ‘‘ or im 
his absence the senior associate judge.’’ (emphasis added). 
“Senior associate judge’? was changed in § 2306 to ‘‘the 
presiding judge.’? In United States v. Wallace and Tier- 
nan Inc., supra, at 38, Judge Youngdahl held that a special 
grand jury ordered summoned by a judge other than the 
chief judge, when the chief judge was present, was not 
a lawfully constituted body. As this question is already 
pending before the Court on the government’s appeal from 
Judge Youngdahl’s ruling in No. 19154, this appellant 
does not brief it more extensively at this point. 


If Judge Youngdahl’s ruling is affirmed by this Court, 
then quite apart from the argument made under subhead- 
ing A, it would follow that appellant’s conviction must fall 
because the grand jury was invalid ab initio. 


The Special 1962 Grand Jury which appellant allegedly 
obstructed was called by Judge Holtzoff (J.A. 101), who 
was not chief judge. The indictment alleged as an element 
of the offense that the grand jury was ‘‘duly impanelled.’’ 
(J.A. 7). Yet the government failed to offer any proof 
that Judge Holtzoff was sitting as ‘‘senior associate juadge’’ 
in the absence of Chief Judge McGuire. The allegation of 
the indictment was therefore not proven,™ and the govern- 
ment failed to establish that the allegedly obstructed grand 
jury had ever been a lawfully constituted body. 


26 This Court may take judicial notice of the District Court Assignment 
Commissioner’s records, which show that Chief Judge McGuire was present 
and sitting in assignment court on January 3, 1962, when Judge Holtzof 
ordered the Special 1962 Grand Jury to be summoned. Nor could the govern- 
ment have shown that on January 3, 1962, Judge Holtzoff was ‘‘senior asso- 
ciate judge’’. That position was held by Judge Pine. The failure of proof 
{a therefore not one which can be cured in a new trial. 
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JUDICIAL 
CHOSEN TO PROSECUTE AT TRIAL. 


Appellant contends that his pre-trial motion to dis- 
qualify Assistant United States Attorney Sullivan (J.A. 
58) should have been granted. But even if no such motion 
had been made, appellant submits it was reversible error 
to assign as government trial counsel an Assistant United 
States Attorney so deeply involved in the investigation 
and development of the case. Events before and during 
trial made it clear that the prosecutor could not exercise 
his quasi-judicial function under such circumstances. 


The first portion of the argument deals with pre-trial 
prosecutorial actions which indicated that his major con- 
cern was that of an investigator—constructing a solid case 
against this defendant, rather than that of a quasi-judicial 
officer—protecting the interests of all. The latter two 
parts of the argument examine the effects at trial of the 
prosecutor’s involvement in the development of the case. 


Inability to Exercise a Quasi-Judicial Role 


The prosecutor is no ordinary advocate but is required 
to be highly sensitive to the rights of his adversary. 
Ginsberg v. United States, 257 F.2d 950 (5th Cir. 1958) ; 
ABA Caxoss or ProressionaL Eruics, Canon 5. He repre- 
sents a government ‘‘whose interest is not that it shall win 
a case, but that justice shall be done.”? Berger v. United 
States, 295 U.S. 78, 88 (1935). The above standards forbid 
him to be strictly a partisan. Rather, ‘‘a prosecuting at- 
torney has many duties involving the exercise of grave 
discretion in the performance of which he is a quasi-judicial 
officer representing the state.” Lewis v. Brautigam, 227 
F.2d 124 (5th Cir., 1955). 
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If the prosecutor becomes too deeply involved in the 
investigation and development of the case, he must lose 
the degree of objectivity necessary to this quasi-judicial 
role. See Note, 62 Harv. L. Rev. 1234 (1949). The Supreme 
Court has held that the same person cannot adequately 
perform an investigative and a quasi-judicial function. 
Wong Yang Sun v. McGrath, 339 U.S. 33 (1949). 


Investigation and development of the case beyond what 
is necessary for trial preparation should at some point 
disqualify the prosecutor from appearing as trial counsel. 
In the instant case, the record at trial showed that the 
prosecutor had worked long hours over many months pre- 
paring the testimony and presenting the evidence before 
both the January 1962 and other grand juries considering 
matters related to the Mayflower bugging. (Tr. 984.) At 
one point before the jury, the prosecutor arose to say: 


I will still stipulate, Your Honor, that the Mr. Sullivan 
mentioned throughout the entire Mayflower bugging 


grand jury investigation and FBI investigation for 
the past two and a half years is this Mr. Sullivan 
(Tr. 1446). 


If there was an effort to obstruct this investigation, the 
prosecutor was, in a real sense, the victim of it. In fact, 
Jones could not describe the alleged crime on direct ex- 
amination without reference to Mr. Sullivan: ‘‘Barber was 
to bring [the second bug] down to the Court and tell you 
and the grand jury, that that was his bug...” (Tr. 1365). 
It would have been only natural for this prosecutor to 
become so deeply interested in obtaining convictions” that 
he could not maintain the required sensitivity to the rights 
of Inspector Shimon and others. 


27 See Note, The Nature and Consequences of Forensic Misconduct in the 
Prosecution of a Criminal Case, 54 Colum. L. Rev. 946 (1954) which ex- 
plains the paychology of prosecuting, pointing out that a prosecutor may be 
led into overzealousness by the feeling that he alone is waging a war against 
crime, Bee also Prosecutor’s Bias—An Ocowpational Disease, 2 Ata. L. REv. 
40 (1948). 
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‘An example is the incident which led to the defendant’s 
motions to hold in contempt and to disqualify the prose- 
cutor. When defendant raised the issue of whether his 
illegally compelled testimony before the first grand jury 
had been used to procure the second indictment (see pp. 
3-5, supra), the government attached to its Answer to the 
Motion to Dismiss the Indictment, the personal affidavit of 
Harold Sullivan. The affidavit stated in paragraph 8: 


«“g J farther state that I have with one exception 
maintained custody of the transcript of defendant 
Shimon’s testimony before the March 1962 Grand 
Jury. At no time did I use this testimony to bring 
about the testimony of John A. Jones before the 
January 1964 Grand Jury nor was it so used by 
anyone to my knowledge. In the one instance in which 
the grand jury testimony was out of my possession, it 
was placed in the custody of Special Agent Kenneth 
A. Delavigne of the Federal Bureau of Investigation.” 
(Emphasis added). (J-A. 43) 


This seemed tantamount to an admission that the United 
States Attorney had violated Rule 6(e) of the Federal 
Rules of Criminal Procedure, which prohibits disclosure 
of grand jury minutes except by court order.* Defendant 
having been the victim of the unlawful disclosure therefore 
moved for a contempt citation (see, p. 5, supra). 


28 Bale 6(e), F-2CamcP. provides in pertinent part: 


phasis added). 


‘The italicized phrase ‘‘attorneys for the government’ is defined in Rule 54(c), 
PECencP., to mean ‘‘the Attorney General, an authorized assistant of a 
United States Attorney’? and not Attorney for any state government, the 
Attorney General of a state or his assistants, or a Federal Trade Commission 
attorney. See In Be Grond Jury Proceedings, 309 F. 2d 440 (3d Cir. 1962) ; 
In Ee Grond Jury Investigation of Banona Industry, 214 F.Supp. 856 (D.C. 
Md. 1963). 
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No federal legislation allows the FBI or other police 
personnel to be excused from the rule of secrecy of grand 
jury minutes. But in his reply to the motion for a con- 
tempt citation, the prosecutor said it was a long-standing 
practice of the Department of Justice to show grand jury 
minutes to F.B.I. agents. (J.A. 50) 


Full voluntary disclosure before grand juries will be 
discouraged if the minutes may be given to law enforcement 
agents for use in interrogation or investigation. Now that 
the practice of disclosure has been revealed, this Court in 
the exercise of its supervisory power should determine 
whether this practice is permissible or fair, and if it is not, 
formulate an appropriate remedy.” 


A second indication of the prosecutor’s adversary atti- 
tude toward the defendant arose during Shimon’s grand 
jury appearance. The prosecutor had told Inspector Shi- 
mon in front of the grand jury that there were tapes of 
the Mall meeting (Supp. Tr. 1314-1315). In fact, the prose- 
cutor admitted, no such tapes existed. When questioned 
about this at trial, out of the jury’s presence, the prose- 
cutor said that he had used this stratagem, intending to 
“‘jog’’ Inspector Shimon into the ‘“‘truth”. (Supp. Tr. 
1316). 


A third indication of the prosecutor’s intensive efforts 
to build a case arose when Barber was first questioned. 
Two policemen arrived at Barber’s home late in the after- 
noon of April 26, 1962, and asked him to come down to 
talk to the United States Attorney’s office. The prosecu- 
tor then questioned him for several hours. Barber’s testi- 
mony showed that he was not allowed to call his attorney, 
and that considerable pressure was put on him to testify. 
(Tr. 816-820). On April 27, 1962, policemen stopped Bar- 
ber in his car and handed him a forthwith subpoena to ap- 

2° The Federal Rules of Criminal Procedure are currently under revision 


but the Second Proposed Draft does not suggest that there be any relaxation on 
the secrecy of grand jury matters directed by Rule 6(e). 31 F.R.D. 665 (1963). 
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pear before the grand jury. When Barber came to the 
court house, he was questioned several hours by Mr. 
Sullivan. (Tr. $23-831). Then he was taken before the 
grand jury, though he was undoubtedly a prospective de- 
fendant at that time, and though he complained of lack 
of counsel, sleep and food. (Tr. 828-830). 


These examples are raised not as an accusation of prose- 
catorial misconduct but as evidence that an Assistant 
United States Attorney so involved in the development 
of a case cannot exercise at trial a quasi-judicial function. 


The next two sub-headings deal with the effects on the 
trial of the prosecutor’s dual role as investigator and 
representative of a government whose interests are broader 
than winning a particular case. 


The Defense Need to Call the Prosecutor as a Witness 


Between Barber’s initial grand jury appearance and the 
Mall meeting on May 2, 1962, Mr. Sullivan and Barber’s 


attorney, Rutherford Day, had several discussions about a 
possible immunity grant for Barber (Tr. 983-984). Then, 
while Barber met Shimon and Jones on the Mall, Sullivan 
and Day had coffee a few hundred yards away at Bassin’s 
Restaurant (Tr. 987). Afterwards at about midnight, 
Barber, Sullivan and Day talked in front of the courthouse 
about what Barber’s grand jury testimony would be (Tr. 
1121, 1303). The climactic nature of these events, the 
drama of the midnight meeting and the next-day presenta- 
tion of evidence before the grand jury could have led to 
lack of critical analysis of Barber’s story. The heart of 
the prosecution was that Shimon suggested and urged the 
lie upon Barber rather than vice-versa. The prosecutor 
may have unconsciously decided this close issue adversely 
to the defendant in the midnight meeting after Barber re- 
turned from the Mall. 


The above circumstances and the fact that Barber had 
been extensively questioned before the Mall meeting raised 
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a valid possibility that Barber had sought to entrap In- 
spector Shimon at the meeting. The defense started to 
explore this issue at the hearing on the admission of the 
Jones-Barber tapes on the theory that ‘‘[I]f there was an 
entrapment . . . then whatever followed thereafter, any 
evidence of the crime, or any statements made in further- 
ance of the crime, either by Jones or Shimon, is not ad- 
missible’? (Tr. 951). The defendant called Rutherford 
Day who testified mostly to a lack of memory about the 
night of the Mall meeting (Tr. 972-978, 1000). The de- 
fense then sought to call the prosecutor, but the court would 
not allow this after the prosecutor represented that no such 
entrapment had occurred (Tr. 1001-1007). But the prose- 
cutor may have believed in all sincerity that he did not 
mold Barber’s testimony before or after the Mall meeting 
and yet cross-examination would have revealed that in 
effect he did so. The trial court apparently considered it 
improper to put trial counsel on the stand.” The defense 
had given warning before trial, however, that it might 


need to call Mr. Sullivan. Motion to Disqualify (JA 58). 
This alone was an adequate basis for disqualifying him 
since ‘‘It has been widely recognized that lawyers repre- 
senting litigants should not be called as witnesses in trials 
involving those litigants if such testimony can be avoided 
consonant with the ends of justice.’”? United States v. Alu, 
246 F. 2d 29, 33 (2d Cir. 1957) 


30 This feeling rather than a judgment that the issue was not substantial 

seems to have been the basis for the court’s ruling: 
«J will not put Mr. Sullivan on this stand, He is an officer of this 
Court, as you are, sir. You are both representing very responsible parties 
to this case.’’ (Tr. 1009.) 

See Gajewski v. United States, 321 F. 2d 261, 268 (Sth Cir. 1963): 
“*To be sure, an accused’s right to call relevant witnesses and to present 
a complete defense may not be abrogated for the sake of trial convenience 
or for the purpose of protecting a United States Attorney from possible 
embarrassment while testifying, if he possesses information vital to the 
defense. ..’’ 
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Federal courts of appeal which have considered the ques- 
tion have held that if a substantial issue is raised for which 
the prosecutor’s testimony is necessary, the defense should 
be allowed to call him. Gajewski v. United States, 321 
F. 24 261 (Sth Cir. 1963) ; Fisher v. United States 231 F. 2d 
99 (9th Cir. 1956). State and Federal Cases are collected 
in 149 ALR. 1305 (1944). 


The Prosecutor as Unsworn Witness for the Government 


Although the defense was not able to call Mr. Sullivan, 
he was a constant witness for the government. His name 
arose repeatedly in the testimony and his questions some- 
times seemed statements of fact, the truth of which he 
apparently vouched for. Examples out of context cannot 
illustrate the tone of this record. Rather, appellant asks 
the court to read the following portions of the transcript: 


Tr. 473475 


500-504 
ro te Weaver—Direct Examination 
614 


. 1365 Jones—Direct Examination. 
1509-1517 
. 1139-1150 Prosecutor reads transcripts of tapes 
1387-1409 to Jones and Barber after the tapes 
have been played. 
. 1141-1143 
1165-1169 Barber—Cross-Examiation 
1300-1303 


Tr 980-1009 Heating on entrapment 
Tr. 


. 1749-1751 Shimon—Cross Examination. 
Prosecutor reads tapes of recordings 
to Shimon. 


The general danger in what occurred here is best illus- 
trated from Barber’s direct testimony. Barber related his 
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version of the Mall meeting; Mr. Sullivan asked him what 
happened afterwards. Barber answered that he had come 
to the courthouse with his attorney to talk with Sullivan 
(Tr. 1122), and in Sullivan’s words to ‘‘report’”’ (Tr. 1121) 
what had happened. Then Mr. Sullivan brought out that 
he himself had come with the Marshal at about 3:30 or 
quarter to four that same morning to serve a subpoena 
on Barber, summoning him to appear before the grand 
jury a few hours from that time. (Tr. 1122-1123). The 
trial jury no doubt surmised that Barber must be telling 
the same story he originally told Sullivan at the midnight 
meeting and that Sullivan believed in the story because he 
went himself to serve the subpoena and arranged for Bar- 
ber to get immunity and testify immediately. 


Neither the prosecution nor the defense could develop 
its case without constant references to Mr. Sullivan. The 
total effect was to make the evidence of Barber and Jones 
appear as ‘‘assertions of personal knowledge”? by Mr. 


Sullivan and as such they were ‘‘apt to carry much weight 
against the accused when they should properly carry 
none.’? Berger v. United States, supra at 88. 


In Stewart v. United States, 101 U.S. App. D.C. 51, 247 
F. 2d 42 this Court reversed because the prosecutor sug- 
gested in his closing argument that he knew the defend- 
ant’s witnesses were lying. The Court held that this 
amounted to unsworn testimony. <A similar objection ap- 
plies here. The jury heard constant references to the 
prosecutor; they knew that he had elicited and developed 
most of the testimony. The net effect was Mr. Sullivan’s 
unsworn testimony that he personally vouched for the de- 
fendant’s guilt. Compare Greenberg v. United States, 280 
F. 2d 472 (1st Cir. 1960), reversing because the prosecutor 
offered his opinion of the defendant’s guilt: 

‘“‘To permit counsel to express his personal belief in 


the testimony (even if not phrased so as to suggest 
knowledge of additional evidence not known to the 
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jury) would afford him a privilege not even accorded 
to witnesses under oath and subject to cross-examina- 
tion.”’ 


Appellant's Requested Relief 

Appellant contends that the government’s assignment 
as trial counsel of a prosecutor so deeply involved in the 
investigation of a case that he cannot exercise a quasi- 
judicial function is ground for reversal. If this Court does 
not so hold but reverses for other reasons, appellant asks 
that the Court require that a different prosecutor be as- 
signed in the event of a new trial. 


Appellant also requests a hearing on whether the in- 
dictment should be dismissed because of the improprieties 
connected with appellant’s original grand jury testimony : 
it was both unconstitutionally compelled and illegally re- 
vealed. Only a hearing can determine whether Inspector 
Shimon’s grand jury testimony was used in obtaining the 
second indictment. Judge Tamm denied the motion for 


such a hearing. In a Memorandum opinion of May 20, 
1964, Judge Tamm said that he had reviewed the testimony 
of John A. Jones before the March 1962 and January 1964 
grand juries and did not ‘‘find in the testimony any indi- 
cation that the testimony of John A. Jones ... was in any 
way coerced by or predicated upon data received from the 
defendant Joseph W. Shimon.” (JA 44) But there would 
not necessarily be any evidence in the minutes themselves 
that Jones’ testimony had been procured in part by telling 
him about Shimon’s previous testimony. Agent Delavigne 
to whom Mr. Sullivan showed the grand jury minutes swore 
in his affidavit, also attached to the government’s Answer, 
(JA 43-4), that he had not shown them to Jones. Presum- 
ably, however, he had read them himself, and he alleged 
that ‘‘I interviewed John A. Jones prior to his testimony 
before the January 1964 grand jury.”’ Jones testified that 
FBI agents talked to him for two days prior to his testi- 
mony before the second grand jury (Tr. 1522). Whether 


53 


they mentioned the substance of Shimon’s previous testi- 
mony, and whether this helped persuade Jones to testify 
or influenced the content of his testimony could be deter- 
mined only at a hearing. 


CONCLUSION 


For the foregoing reasons, appellant respectfully prays 
that the judgment of the court below be reversed. 


Epwarp Bennett WILLIAMS 
Rosert L. WEINBERG 
Bazpara A. Bascock 
Counsel for Appellant 
1000 Hill Building 
Washington, D. C. 20006 
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APPENDIX 
Statutes and Order Involved 


Federal Communications Commission Order 12 F.C.C. 
1005-09 (1948) 


Docket No. 6787 


In the Matter of 


Use or Recorprxe Devices in CoNNECTION 
Wrrs TELEPHONE SERVICE 


OnpER 


At a session of the Federal Communications Commission 
held at its offices in Washington, D. C. on the 26th day 
of November 1947: 


The Commission, having under consideration the record 
herein, including its report made and filed herein on March 
9, 194733 and... 


It further appearing that a public engineering confer- 
ence was duly held on April 29, 1947, pursuant to the terms 
of the above report of the Commission, at which conference 
representatives of the telephone companies, the recorder 
manufacturers, the State commissions, and this Commis- 
sion were present and participated; and that subsequent 
to said conference various engineering work and tests have 
been conducted pursuant to the conclusions formulated at 
said engineering conference. 


It further appearing that upon consideration of the 
recommendations formulated at the above engineering con- 
ference, the automatic tone-warning devices contemplated 


—— 


1 This report appears in 11 F.C.C. 
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by the Commission’s report of March 24, 1947, should pro- 
duce a signal having the following characteristics: 


Number of tones 

Length of each tone 20/100 of a second with a toleranee 
of plus or minus 20 percent. 

Pitch of tone 1400 cycles per seeond with a toler- 
ance of plus or minus 10 percent. 

Frequency of recurrence of each signal ....Not less than 12 seconds and not 
more than 15 seconds. 


Level of tone 


It further appearing that a tone-warning signal having 
the above-described characteristics will provide adequate 
notice to all parties to a recorded telephone conversation 
that the conversation is being recorded; and that such 
signal will not unduly interrupt the telephone conversation 
or interfere with the recording thereof, having regard to 
the desirability of adequate notification of the use of a 
telephone recorder; 


It further appearing that in the Commission’s above re- 
port of March 24, 1947, it was also concluded, among other 
things, that the telephone companies should undertake a 
publicity program designed to inform telephone users gen- 
erally of the use of telephone recording devices and of the 
import of the warning signal ; 


e se a 
It is ordered that the Commission’s report of March 24, 
1947, herein, as modified by this order, is made a part 
hereof by reference; 


It is further ordered that the use of recording devices 
in connection with interstate and foreign message toll tele- 
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phone service is authorized, subject to the following condi- 
tions: 


(1) That such use is accompanied by adequate notice to 
all parties to the telephone conversation that the conversa- 
tion is being recorded. 


(2) That such notice will be given by the use of an auto- 
matic tone-warning device, which will automatically pro- 
duce a distinct signal that is repeated at regular intervals 
during the course of the telephone conversation when the 
recording device is in use; such signal to have the charac- 
teristics specified above; 


(3) That such automatic tone-warning device may be 
furnished or maintained by anyone, whether or not a tele- 
phone company, subject to the requirement that such de- 
vice have the characteristics specified above; 


(4) That no recording device shall be used in connection 


with interstate or foreign message toll telephone service 
unless, at the will of the user, it can be physically connected 
to and disconnected from the telephone line or switched on 
and off; 


(5) That in the case of a telephone recorder physically 
attached to the telephone line, the equipment necessary to 
make such physical connection as distinguished from the 
automatic tone-warning device, shall be provided, installed, 
and maintained by a company or other organization re- 
sponsible for the furnishing of the telephone service; 


It is further ordered that this order shall take effect on 
the 15th day of January 1948. 
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Modified Order, 12 F.C.C. 1008 (1948) 


Docket No. 6787 


In the Matter of 
Use or Recorprxe Devices is ConNECTION 
Wrrn TELEPHONE SERVICE 
Oxprer 


At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the 20th day 
of May 1948: 


The Commission, having under consideration its order 
of November 26, 1947, herein, and its order of March 25, 
1948, postponing the effective date of the order of Novem- 
ber 26, 1947, to a date to be subsequently fixed by order 
of the Commission; and also having under consideration 
the petition filed on December 19, 1947, by the Bell System 


Co. requesting the Commission to modify said order of 
November 26, 1947, so as to (1) provide that the furnish- 
ing, installation, and maintenance of the automatic tone- 
warning device contemplated thereby shall be the sole re- 
sponsibility of the company or other organization respon- 
sible for the furnishing of the telephone service ; (2) specify 
a greater variance in the recurrence of the signal produced 
by such tone warning device; and (3) extend the effective 
date of the order 45 days from the date of the Commission’s 
action on said petition; the various other petitions, replies, 
and statements filed by the parties herein since the issu- 
ance of the above order of November 26, 1947; the public 
informal conference held on April 6, 1948, pursuant to the 
Commission’s public notice of March 17, 1948, at which 
certain questions presented by the above petitions, replies, 
and statements were considered; and the statements filed 
on May 10, 1948, by certain of the participants in said con- 
ference; 
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It appearing that a requirement that the furnishing, in- 
stallation, and maintenance of the above-mentioned tone- 
warning device shall be the responsibility of the company 
or other organization responsible for the furnishing of the 
telephone service is desirable and in the public interest, in 
that such requirement will insure the use and proper main- 
tenance of the tone-warning device which will produce the 
signal having the characteristics described in the order of 
November 26, 1947, as hereinafter modified; will insure 
maximum uniformity in the warning signal produced by 
tone-warning devices throughout the country as contem- 
plated in the final report adopted herein on March 24, 1947; 
will serve better to effectuate the basic purpose of the 
order of November 26, 1947, to offer adequate notification 
to the telephone-using public that their telephone conversa- 
tions are being recorded; and will provide a guard against 
impairment of telephone service which may result from 
inferior tone-warning devices and improper maintenance 
thereof; 


It further appearing that an increase in the permissible 
variance in the frequency of recurrence of the tone-warning 
signal as specified in the above order of November 26, 
1947, is desirable and in the public interest in that such 
increase will reduce the cost of manufacture of tone-warn- 
ing devices without materially affecting the efficacy of the 
tone signal as an adequate warning: 


It is ordered that the order of November 26, 1947, herein, 
is modified in the following respects: 


In the third recital paragraph of said order, the fourth 
characteristic specified therein shall read: 


Frequency of recurrence of each signal * ° ° not less 
than 12 seconds and not more than 18 seconds. 


In the second decretal paragraph of said order, sub- 
paragraphs (3) and (4) thereof are revised to read as 
follows: 
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(3) That such automatic tone warning device shall be 
furnished, installed, and maintained by the company or 
other organization responsible for the furnishing of the 
telephone service, subject to the requirements that such 
device have the characteristics specified above; 


(5) That in the case of a telephone recorder physically 
attached to the telephone line, the equipment necessary to 
make such physical connection, including the automatic 
tone-warning device, shall be provided, installed, and main- 
tained by the company or other organization responsible 
for the furnishing of the telephone service. .. . 


Sratures 
47 U.S.C. §§ 502, 605 
§ 502. Violation of rules, regulations, etc. 


Any person who willfully and knowingly violates any 
rule, regulation, restriction, or condition made or imposed 


by the Commission under authority of this chapter, or any 
rule, regulation, restriction, or condition made or imposed 
by any international radio or wire communications treaty 
or convention, or regulations annexed thereto, to which the 
United States is or may hereafter become a party, shall, in 
addition to any other penalties provided by law, be pun- 
ished, upon conviction thereof, by a fine of not more than 
$500 for each and every day during which sach offense 
occurs. (June 19, 1934, ch. 652, § 502, 48 Stat. 1100.) 


§ 605. Unauthorized publication or use of communications. 


No person receiving or assisting in receiving, or trans- 
mitting, or assisting in transmitting, any interstate or 
foreign communication by wire or radio shall divalge or 
publish the existence, contents, substance, purport, effect, 
or meaning thereof, except through authorized channels of 
transmission or reception, to any person other than the 
addressee, his agent, or attorney, or to a person employed 
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or authorized to forward such communication to its desti- 
nation, or to proper accounting or distributing officers of 
the various communicating centers over which the com- 
munication may be passed, or to the master of a ship under 
whom he is serving, or in response to a subpena issued by 
a court of competent jurisdiction, or on demand of other 
lawful authority; and no person not being authorized by 
the sender shall intercept any communication and divulge 
or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to 
any person; and no person not being entitled thereto shall 
receive or assist in receiving any interstate or foreign com- 
munication by wire or radio and use the same or any infor- 
mation therein contained for his own benefit or for the 
benefit of another not entitled thereto; and no person hav- 
ing received such intercepted communication or having be- 
come acquainted with the contents, substance, purport, 
effect, or meaning of the same or any part thereof, know- 
ing that such information was so obtained, shall divulge 
or publish the existence, contents, substance, purport, 
effect, or meaning of the same or any part thereof, or use 
the same or any information therein contained for his own 
benefit or for the benefit of another not entitled thereto: 
Provided, That this section shall not apply to the receiving, 
divulging, publishing, or utilizing the contents of any radio 
communication broadcast, or transmitted by amateurs or 
others for the use of the general public, or relating to ships 
in distress. (June 19, 1934, ch. 652, § 605, 48 Stat. 1103.) 


Statutory Provisions of the D.C. Code in Effect When the 
Special January 1962 Grand Jury Was Summoned 
11 D.C. Code § 1406, § 1408 (1961 ed.) 


$ 11-1406. Term of service of grand jury. 


The term of service of the grand jury in the criminal 
court shall begin with each term of that court and shall end 
with such term, unless the jury shall be sooner discharged 
by the court. The foreman of the grand jury shall be 
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selected by the justice presiding over the special term 
known as criminal division number one from among the 
jurors, grand and petit, in attendance upon the United 
States District Court for the District of Columbia; and, in 
the event that said foreman is not selected from among 
the twenty-three grand jurors in attendance, but is selected 
from among the petit jurors, one of said grand jurors shall 
be excused as such and transferred to the role of petit 
jurors, and the term of service of the foreman so selected 
of the grand jury shall be concurrent with the term of 
service of the grand jury. (Mar. 3, 1901, 31 Stat. 1222, ch. 
854, $203; Apr. 19, 1920, 41 Stat. 559, ch. 153; June 25, 
1936, 49 Stat. 1921, ch. 804; June 25, 1948, 62 Stat. 991, ch. 
646, § 32(b); May 24, 1949, 63 Stat. 107, ch. 139, § 127.) 


§ 11-1408. Additional grand jury—Procedure—Term. 


Whenever the United States attorney for the District 
of Columbia shall certify in writing to the chief judge of 
the United States District Court for said District, or, in 
his absence, to the senior associate judge of said court, 
that the exigencies of the public service require it, said 
chief judge or senior associate judge may, in his discretion, 
order an additional grand jury summoned, which addi- 
tional grand jury shall be drawn at such time as he may 
designate in the manner provided by law for the drawing 
of grand jurors in the District of Columbia, and unless 
sooner discharged by order of said chief judge, or, in his 
absence, senior associate judge, said additional grand jury 
shall serve during and until the end of the term in and 
for which it shall have been drawn. (May 19, 1922, 42 
Stat. 543, ch. 194; June 25, 1936, 49 Stat. 1921, ch. S04; 
June 25, 1948, 62 Stat. 991, ch. 646, §32(a), (b); May 24, 
1949, 63 Stat. 107, ch. 139, § 127.) 


11 D.C. Code § 2806 (Supp. IV. 1965) 


§ 11-2306. Manner of drawing. 


(a) Grand and Petit Jurors for District Court.—At least 
ten days before the commencement of each term of the 
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United States District Court for the District of Columbia, 
at which jury trials are to be had, the jury commission 


(1) publicly break the seal of the jury box and draw 
therefrom, by lot and without previous examination, 
the names of such number of persons as the court di- 
rects to serve as grand and petit jurors in the court; 
and 


(2) forthwith certify to the clerk of the court the 
names of the persons so drawn as jurors. 


If the United States attorney for the District of Co- 
lumbia certifies in writing to the chief judge of the District 
Court, or in his absence, to the presiding judge, that the 
exigencies of the public service require it, the judge may, 
in his discretion, order an additional grand jury sum- 
moned, which shall be drawn at such time as he designates. 
Unless sooner discharged by order of the chief judge, or, 


in his absence, the presiding judge, the additional grand 
jury shall serve until the end of the term in and for 
which it is drawn. 


(b) Number of Names in Jury Box.—At the time of each 
drawing of jurors by the jury commission, there shall be 
in the jury box the names of not less than six hundred 
qualified persons. (Dec. 23, 1963, 77 Stat. 507, Pub. L. 88- 
241 §1) 
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QUESTIONS PRESENTED 


1. About a week before trial appellant moved to dis- 
qualify the prosecutor on two grounds, one of which was 
subsequently removed from the case. The other alleged 
ground—inducements made to government witnesses— 
was known to appellant for nearly two years. The case 
was complex and granting of the motion would have sub- 
stantially delayed the trial. At trial appellant’s counsel 
was able to develop the facts surrounding the willingness 
of the witnesses to testify and did not demand the prose- 
cutor as a witness on this subject. The question is wheth- 
er in these circumstances the convictions should be re- 
versed for failure to grant the disqualification motion. 

2. Whether under the circumstances it was a preju- 
dicial abuse of discretion for the court to refuse a defense 
request to call the prosecutor as a witness to testify on 
another subject, where the prosecutor made a full state- 
ment as to his knowledge—which apparently satisfied 
counsel—and where that statement, if in evidence, could 
have harmed appellant. 

8. Whether tape recordings of telephone conversations 
between two persons other than appellant, obtained with 
the consent of one party, were inadmissible because the 
government did not utilize an ordinary extension tele- 
phone to overhear and record them, where the recordings 
were used to corroborate the trial testimony of both par- 
ties to the calls. 

4. A defense character witness sought to explain his 
answer to a question on cross-examination, presumably 
by desiring to testify that he knew or had heard that 
certain police board charges against appellant, twelve 
years old, had culminated in an acquittal by vote of two 
to one. The question is whether the refusal of the trial 
court to allow this one question on redirect examination 
of a character witness was an abuse of discretion, and if 
so whether it prejudiced appellant. 

5. Whether a defendant convicted of having conspired 
to obstruct a grand jury can be heard, in a post-verdict 


Ir 


motion, to contend that because of technical defects, the 
grand jury in question was not really a grand jury, where 
he and all others treated it as a grand jury at all relevant 
times until after verdict. 


Il 


INDEX 


Counterstatement of the case 


Statutes and rules involved 


Summary of argument 


Argument: 
I. The fact that the trial was conducted by Mr. Sullivan, 


Il. 


III. 


rather than some other prosecutor, is no ground for 


A. The court correctly exercised its discretion by 
overruling a motion that the prosecutor be “dis- 
qualified” 


The court properly exercised its discretion by de- 
clining to call the prosecutor as a witness for the 
defense, where it was clear from the prosecutor’s 
statement as to his knowledge that his testimony 
could only be prejudicial to appellant and where 
defense counsel was apparently satisfied 


There was no error in the admission of recordings of 
Barber-Jones telephone conversation 


A. The recordings were made with the voluntary 
consent of Barber, and they were used to corrobo- 
rate the testimony of Barber and Jones; more- 
over appellant was not even a party to the calls ..... 


A violation of an F.C.C. Tariff Regulation, if 
such occurred here, has nothing to do with the ad- 
missibility of the evidence ies 


C. Other contentions are without merit .. 


The attempt to rehabilitate a character witness by 
exploration as to the outcome of a 1952 police board 
proceeding, wherein appellant had been acquitted 
by vote of two to one, could likely have resulted in 
protracted hearsay relitigation of the old charges; 
hence in this already lengthy and complicated trial, 
the court properly exercised its broad discretion so as 
to foreclose this collateral line of inquiry 


. The court’s refusal to allow the defense to rehabili- 


tate a character witness by showing that a police 
trial board had acquitted appellant in 1952, if errone- 
ous, was not prejudicial under the circumstances of 
this case 


Argument—Continued 


Even without the rehabilitating evidence the 
jury undoubtedly knew that appellant had not 
been found guilty of the charges 


A. 


One of appellant’s principal character witnesses, 
who knew appellant intimately and was his com- 
manding officer in 1952, was seriously discredited 
by his testimony that “I don’t recall” the charge .. 
Appellant’s own story was marked by a series of 
explanations, admissions, and assertions, which, 
taken as a whole, were virtually incredible 


1) The alleged F.P.C. bribe incidents 
2) The Mayflower bugging incident 
3) The Judge Prettyman story 

4) The “bulletin” letters to Jones 


V. Alleged defects in the 1962 grand jury which appellant 
conspired to obstruct do not constitute grounds for 


A. 


One who conspires to obstruct a grand jury can- 
not escape liability by arguing after conviction 
that there were technical defects in the grand 
jury’s organization 

If the grand jury’s “term” is of significance, then 
it may be presumed to have been extended by 


The “term” provision in 11 D.C. Code 1408 (1961 
Ed.), if it has any importance in the context at 
bar, should be so construed as to harmonize with 
the general federal policy whereby the expiration 
of a term is of no significance... eas 


Conclusion .... 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,064 


JOSEPH W. SHIMON, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


After a jury trial in the District Court (Jones, J.) 
appellant was convicted on two counts of a three count 
indictment. He was found guilty of having conspired to 
obstruct justice with reference to certain grand jury 
proceedings and of having obstructed justice (18 U.S.C. 
$71, 1503). He was acquitted on the third count of the 
indictment which charged the operation of an electronic 
eavesdropping or “bugging” device in violation of an 
F.C.C. regulations as megacycle frequencies, microvolt 
radio field, and automatic limiting device. 


(1) 


2 


By judgment and commitment filed September 9, 1964 
appellant was sentenced to 16 months to four years im- 
prisonment on each count, the sentences to run concur- 
rently. A $2500 fine was also imposed as to the conspiracy 
count. 

The facts are as follows: 


The Mayflower “Bugging” incident 


From March 25, 1962 until April 5, 1962 Mr. Malcom 
Dungan, an attorney representing a Texas gas company 
in various cases before the Federal Power Commission, 
occupied room 633 in the Mayflower Hotel (Tr. 297-303). 
During this time the room was used on numerous occa- 
sions for confidential business conferences concerning the 
cases, which involved millions of dollars and were the 
“life blood” of the company (Tr. 304, 348, 356). 

On April 2 a small miniature radio transmitter or 
“bug” was found to have been taped to the underside of 
a table in room 633 (Tr. 308, 686). During the evening 


of April 3 it was discovered that conversations occurring 
in room 633 were being transmitted to room 639 (Tr. 
314, 364, 366, 381, 413). On April 4, the bug was re- 
moved by gas company attorneys (Tr. 335-336, 712-714). 


Delivery of Mayflower bug from Barber to Jones 
to Shimon 


The Mayflower bug was owned by a private detective 
named Barber who in late March of 1962 and loaned it 
and other electronic equipment to a police detective named 
Jones, an unindicted co-conspirator (Tr. 1087-1088). 
Jones had obtained the equipment under instructions 
from appellant and delivered it to him (Tr. 1353, 1420). 
Appellant, a police inspector, was Jones’ superior officer. 


2 Barber testified pursuant to a grant of immunity under the 
Communications Act (Tr. 1084). Jones had previously pleaded 
guilty to a misdemeanor violation of the Communications Act, con- 
spiracy and obstruction indictments having been dismissed as to 
him (Tr. 1516, 1522-1525, 1533-1534). 
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Shimon in Mayflower 


On March 31, 1962 at about 2:30 p.m., the appellant 
Shimon was seen in Room 639 together with persons 
named Frank and Angelone (Tr. 481). Shimon was 
holding a black “bug” and blowing so as to activate a re- 
ceiver (Tr. 481-482, 511-512). The bug which Shimon 
was holding had the same characteristics as the bug sub- 
sequently found under the table in Dungan’s room (Tr. 
310, 484). From late summer of 1961 to March of 1962 
Shimon had been seen approximately six times in the of- 
fice of Frank and Angelone (Tr. 600-601), who together 
with one Leon were seen entering and leaving room 639 
at various times between April 2 and April 4 of 1962. 


Barber compensation by Shimon 


After discovery of the Mayflower bug and in the course 
of discussing the apparent loss of some or all of Barber’s 
equipment, Jones told Barber that the appellant “would 


well be able to afford it” (Tr. 1175). With Jones acting 
as intermediary, Barber received $900 from appellant 
as compensation for the loss of the bug (Tr. 1218, 1372). 
Except for the bug and an antenna wire, all of Barber’s 
equipment was returned to him by Jones (Tr. 1091-1092). 


The Georgetown Meeting 


On April 27, 1962, Barber appeared as a witness be- 
fore a special grand jury which was investigating the 
Mayflower incident (Tr. 1096-1099). 

Shortly after Barber’s appearance, appellant called 
Jones, stating that he wished to have a meeting with 
Barber (Tr. 1440). Pursuant to this request Jones called 
Barber and told him that appellant desired a meeting 
(Tr. 1099). The meeting was held on April 30, 1962, at 
the Georgetown Hospital Parking lot. At this meeting ap- 
pellant told Barber that he wanted to know what had 
happened at the grand jury and he expressed concern, ex- 
plaining that he believed authorities knew that he had 
paid for the Mayflower bug (Tr. 1100-1101). Appellant 
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further told Barber that a lot of people knew about his 
having paid for the bug (Tr. 1252). Jones testified that 
appellant, after ascertaining that Barber had invoked 
the Fifth Amendment before the grand jury, “told him 
he couldn’t do that, that he would have to come back to 
the grand jury and tell them the truth, that he had loaned 
the equipment to us” (Tr. 1859). While appellant told 
Barber that he and Jones would have to testify that they 
had borrowed the equipment from him, appellant did not 
state that they would testify as to the non return of the 
bug (Tr. 1448-1449). In a pretrial statement, admitted 
for impeachment purposes, Barber had told the F.B.I. that 


“Shimon said, ‘I want you to tell the complete truth.’ 
As Shimon said this, he leaned in Jones’ direction 
and spoke loudly. I received the immediate impres- 
sion that Jones was carrying recording equipment, 
and Shimon wanted to be certain his foregoing com- 
ment was recorded.” (Tr. 1248). 


When asked about the “complete truth” aspect of the 


F.BL statement, Barber said “That is how it happened, 
yes sir” (Tr. 1250). Jones testified that this George- 
town meeting concluded with an understanding on the 
part of all three—appellant, Barber and Jones—that 
Barber was to return to the grand jury and testify “that 
he had loaned us the equipment and get himself straight- 
ened out with the Grand Jury” (Tr. 1859). 


The mall meeting 


On May 2, 1962, the night before he was to appear be- 
fore the grand jury again, Barber received a call from 
Jones who said that appellant wanted to have a meeting 
(Tr. 1104, 1279). Jones contacted appellant and made 
arrangements for the three men to meet that night in 
appellant’s car on the mall (Tr. 1455).? 

Barber testified that appellant there suggested that 
Barber tell the grand jury that he, appellant, had re- 


2 Jones said that Barber had originally requested what became 
the mall meeting (Tr. 1454). 
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turned the bug lent by Barber; that Barber produce a 
bug which appellant would supply; and that Barber tell 
the grand jury that this bug—not the Mayflower bug— 
was the one he had loaned to appellant (Tr. 1104-1105). 
In the course of this meeting appellant “rehearsed” Bar- 
ber “on how to avoid perjury * * * He said to say you 
don’t recall, and recollection isn’t clear” (Tr. 1298). Ap- 
pellant assured Barber that “the top legal brains in the 
city” had approved of the story and that he and Jones 
would support it (Tr. 1295). Jones expressed agreement 
with appellant’s plan (Tr. 1118-1114). Appellant offered 
to supply an attorney for Barber, or to pay Barber’s at- 
torney’s fee, and also offered to help Barber start in 
business (Tr. 1115). Finally it was agreed that appel- 
lant, with Jones acting as intermediary, would furnish 
a bug to Barber for the purpose noted (Tr. 1114). 

Jones could not hear all of the conversation between ap- 
pellant and Barber because he was in the front seat 
listening to the police radio which was playing loudly and 
almost constantly (Tr. 1458-1959, 1465, 1861, 1864). 
Jones started listening when he heard Barber say that he 
could take a similar bug to the grand jury and testify 
that the Mayflower bug was not his (Tr. 1363-1364). He 
then heard appellant and Barber “batting it back and 
forth” discussing the feasibility of the plan (Tr. 1864, 
1866-1867). Appellant and Barber asked for Jones’ opin- 
ion and he told them to go ahead if they thought the 
plan would work (Tr. 1865, 1467). Jones heard appellant 
concur with Barber in stating that the plan could pos- 
sibly work (Tr. 1467). He also heard appellant say that 
when he was called before the grand jury he would sup- 
port Barber’s lie (Tr. 1868}. Jones testified that at the 
conclusion of the meeting there was no doubt in his mind 
as to the existence of an agreement whereby Barber would 
lie to the grand jury about the bug and would be sup- 
ported by appellant and by himself (Tr. 1548). Jones 
understood that he was to act as intermediary for de- 
livery of the Shimon bug from appellant to Barber so 
as to facilitate the lie (Tr. 1865, 1869). 
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Barber never went through with the lie (Tr. 1127). 
Instead. on the same night, he proceeded from the mall to 
a meeting with his attorney and a subsequent meeting 
with the prosecutor (Tr. 1300-1303). 


Delivery of Shimon’s bug from Shimon to Jones 
to Barber 


The next morning, May 3, at a marina near the Penta- 
gon, appellant delivered a bug to Jones, who that day 
turned it over to Barber (Tr. 1128, 1868-1369). At this 
time Jones and Barber went over the story that Barber 
was to tell the grand jury (Tr. 1124, 1369-1370). Bar- 
ber then spoke with appellant on the telephone, obtaining 
his approval to a proposed change in one aspect of the 
story (Tr. 1126, 1370). At this time Jones again as- 
sured Barber that he and appellant would back up the 
story when they were called before the grand jury (Tr. 
1127). 


Barber-Jones Telephone Conversations 


On May 3, 4, and 8 of 1962 Barber, speaking from his 
office, had several telephone conversations with Jones. 
Unbeknownst to Jones, these conversations were over- 
heard and recorded by police officials who were in Bar- 
ber’s office and who had received his permission to over- 
hear and record. The recordings were played before the 
jury.: Both Jones and Barber then testified at length be- 
fore the jury explaining various references, phrases, and 


2 The admissibility of the recordings was developed at an out- 
of-court hearing where appellant objected to the recordings on the 
ground that they had been obtained without use of an extension 
telephone and that the case was therefore beyond the rationale of 
Rathbun v. United States, 355 U.S. 107 (1957) (Tr. 1064-1071). 
The court ruled that the electronic technique was immaterial pro- 
vided there was voluntary consent. As to the question of the con- 
sent, appellant’s counsel stated “I think it is not a point that we 
can contest, in view of the way the record was developed on that” 
(Tr. 1070). The court went on to rule: “I find as a fact that the 
witness Barber was under no compulsion, no threat, no promise; 
that he voluntarily granted his consent” (Tr. 1074). 
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meanings which they had used in the recorded conversa- 
tions (Tr. 1139-1142, 1145-1150, 1386-1398, 1411, 1412). 
The conversations were corroborative of the plan to lie 
to the grand jury. 


Il. The defense case 
A. Appellant’s testimony 


Appellant testified extensively in his own behalf and 
denied participating in a scheme whereby Barber, Jones 
and himself would testify falsely as to the Mayflower bug. 

He said that in late February or early March of 1962 
he had a conversation on another matter with Barber 
wherein Barber stated that he had electronic equipment 
available for loan to police (Tr. 1627-1628). In late March 
he had two conversations with Angelone, a private detec- 
tive, whom appellant described as a “very close” and 
“trusted” personal friend who had excellent judgment 
(Tr. 1629, 1631, 1694, 1697, 1745). Angelone told ap- 
pellant that a year or two ago, in the course of represent- 
ing a gas company, he had learned that the El Paso gas 
company had prevailed before the Federal Power Commis- 
sion because a bribe had passed from an E] Paso official to 
an F.P.C. member through one La Venia and through a 
former senator or governor named Clements (Tr. 1647). 
Angelone further told appellant that he wanted to place 
a surveillance on LaVenia in connection with the present 
(1962) hearings in anticipation of another payoff (Tr. 
1647-1648, 1693). Appellant told Angelone that the facts 
were too vague for police action but agreed to furnish 
Angelone with some electronic equipment (Tr. 1648-1649). 

During the few days which intervened between the two 
Angelone conversations, appellant did not report the al- 
leged F.P.C. bribe or the anticipated bribe to the F.B.I., 
to the Chief or Deputy Chief of Police, to F.P.C. investi- 
gators, or to any public authorities (Tr. 1701-1702). 
Appellant admitted that because he trusted Angelone and 
thought he had “excellent” judgment, he did have reasona- 
ble ground to believe that a felony had been committed 
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(Tr. 1745). He never made out an “offense report” on 
the alleged bribe incident because “we lacked the ele- 
ments” (Tr. 1744-1745) Appellant did not ask Angelone 
for the name of his client (Tr. 1691). Appellant ad- 
mitted that in neither conversations with Angelone did 
he attempt to ascertain when or where the alleged F.P.C. 
bribe had occurred. nor when or where the anticipated 
bribe was to occur (Tr. 1690, 1691, 1694). He also did 
not ask Angelone for the name of the official who might 
be about to take the bribe; nor did he inquire as to the 
amount involved (Tr. 1707-1708). 

As a result of Angelone’s request, appellant contacted 
Jones, telling Jones to obtain the equipment which Barber 
had earlier offered (Tr. 1631). Appellant explained that 
although he himself personally owned the necessary elec- 
tronic equipment, he fet that “it might become necessary” 
to utilize his own equipment in a pending investigation 
(Tr. 1632). On March 31, 1962 at about 3:30 p.m., ap- 
pellant met Jones in front of a precinct station and there 
received from him Barber’s bug and other equipment, 
which, sometime after 4 p.m. he delivered to Angelone 
(Tr. 1635, 1637). 

Appellant denied having been in the Mayflower at any 
time from March 31 to April 4, although he “possibly” 
or “could” have been in the hotel during the previous 
week (Tr. 1639-1640, 1706). On April 5 or 6 the appel- 
lant learned from Angelone that the blonde woman who 
was in room 639 at the time of the bugging was an air- 
line hostess from some European country; appellant did 
not mention this fact to any public official until May 10 
(Tr. 1737). Appellant had several conversations with 
Angelone as to the source of the Mayflower bugging 
equipment but never reported these conversations to any 
public authority (Tr. 1735). 

On April 6 Jones told appellant that Barber was de- 
manding $2500 for the loss of his equipment at the May- 
flower. That evening appellant saw Angelone who then 
returned some of Barber’s equipment which appellant 
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gave to Jones with instructions to return to Barber (Tr. 
1641-1642). 

Subsequently, Jones told appellant that Barber had 
reduced his price to $1000 for the missing bug and that 
Barber was threatening to sue appellant for the loss. 
Appellant said he explained the situation to Angelone 
who gave him $1000 which appellant turned over to 
Jones with instructions to pay Barber (Tr. 1643-1644) * 
Appellant admitted that the bug was not worth $1000; 
that it would cost between $400 and $800; and that if he 
shopped he could “certainly” obtain a bug for less than 
$1000 (Tr. 1741-1743). 

Subsequently, appellant saw newspaper accounts to the 
effect that Barber had invoked the Fifth Amendment be- 
fore the grand jury and had denied loaning the equipment 
to Jones and to appellant (Tr. 1645). Appellant wanted 
to have a meeting with Barber, explaining that he saw 
no need for Barber’s denial of the equipment loan and 
that Angelone wanted to ascertain certain technical in- 
formation about the bug, so that Angelone might answer 
questions if called (Tr. 1645-1646). Appellant arranged 
through Jones to meet Barber on April 30 at the George- 
town Hospital Parking Lot (Tr. 1646). 

There appellant began by ascertaining that Barber had 
invoked the Fifth Amendment before the grand jury and 
had denied to the prosecutor that he had loaned the 
equipment to Jones and to appellant (Tr. 1650). Appel- 
lant said that he then told Barber: 


“Well, why don’t you go back downtown and get your 
attorney? Go back downtown and see Mr. Sullivan, 
and if you did go before the Grand Jury, and if you 
told them that you didn’t give us any equipment, 
straighten it out, and do it now” (Tr. 1651) 


After further discussion of other matters appellant said 
that Barber assured him that he would go to see the 


« Appellant later returned $100 of this money to Angelone, since 
Barber had accepted only $900 (Tr. 1644), stating that Jones 
should keep $100 (Tr, 1176, 1434). 
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prosecutor and the grand jury “and correct what he had 
said” (Tr. 1655). 

Appellant admitted that as a result of this Georgetown 
meeting he knew that Barber had lied to the prosecutor 
in earlier denying the loan of the equipment, but he did 
not report this lie at any time to any prosecutor, F.B.I. 
agent, or police official (Tr. 1718-1714). When asked why 
he had not reported Barber’s lie, appellant said he felt 
“it wasn’t necessary” to report the matter to the police 
department (Tr. 1754). He said that he had thought of 
reporting the Barber lie to Mr. Sullivan, the prosecutor, 
but decided against doing this, explaining: 


“Well, I am aware of Mr. Sullivan’s connection with 
the Prettyman family. One of the Prettyman family 
was involved in the El Paso hearings, and he is a 
member of Hogan & Hartson. Hogan & Hartson rep- 
resent El Paso. I didn’t think I should at that time 
go in and tell him anything that might be passed on 
to El Paso, who had filed suit against Bill Angelone 
and others.” (Tr. 1754) 


The prosecutor’s “connection with the Prettyman family” 
consisted of the fact that he had once served as a law 
clerk for Judge Prettyman (Tr. 1756). Appellant ad- 
mitted knowing several other individuals in the United 
States Attorney’s office, but stated that he did not tell 
them about Barber’s having lied because they would refer 
him to Mr. Sullivan (Tr. 1756-1758). 

On May 2, after discovering that Barber had not yet 
gone back to the grand jury, appellant arranged to meet 
with Barber and Jones at the mall (Tr. 1657-1658). Ap- 
pellant said that in the course of discussion at the mall, 
Barber stated that he was concerned about his attorney’s 
fee and his inability to perform work without a trans- 
mitter (Tr. 1661-1662). Barber asked appellant to sup- 
ply a bug and appellant agreed, although at the time he 
did not intend to perform that promise (Tr. 1662-1663, 
1668). According to appellant, Barber at that time also 
suggested that he take appellant’s bug and try to pass it 
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off as the original bug loaned to Jones and appellant (Tr. 
1663). Appellant said that he rejected the idea, telling 
Barber that there were obvious differences between the 
bugs, differences known to numerous people (Tr. 1663). 
The meeting ended with appellant telling Barber to go 
downtown and “straighten this thing out” and with ap- 
pellant ostensibly agreeing to give Barber another bug 
(Tr. 1665). 

Appellant said that shortly thereafter he received a 
call from Jones wherein Jones said that Barber was de- 
manding $2000 for his attorney (Tr. 1667). Either at 
this point or the next morning appellant decided to “play 
along” with Barber by supplying him with a bug and by 
seeking to make Barber come directly to him with his de- 
mands for money (Tr. 1667-1668, 1671). Appellant ex- 
plained that various circumstances led him to believe that 
“there was a trap, something was going on” (Tr. 1681). 
He said that at one point during the mall meeting he ob- 
served two men creeping up on the car; he then saw what 
appeared to be the explosion of a flashbulb, whereupon 
the two men ran away (Tr. 1660). Appellant said that 
he saw the men through the side mirror of the car and 
that the car window was down although it was raining 
very hard at the time (Tr. 1715). Appellant made no 
effort to try to talk with the two men or to stop them 
(Tr. 1715-1716). Appellant admitted that he did not think 
he should tell the F.B.I. the details of the alleged incident 
(Tr. 1716). Nor did he tell police officials the details of 
the creeping incident (Tr. 1717). 

As a result of the two creeping men, of Barber’s de- 
mands for the attorney’s fee, and of Barber suggestion as 
to passing off appellant’s bug, appellant decided that a 
trap was being set (Tr. 1671). He felt that “the only 
way to bring it out and bring things to a head and let 
all the pieces fit into place, was just to play along and see 
what was going to happen” (Tr. 1668). Appellant said 
that although there was “no question” but that he was 
being “set up”, he did not testify to this matter when he 
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appeared before the grand jury because “I don’t think I 
was asked about that” (Tr. 1717). 

The next morning appellant met Jones and gave him 
a bug (Tr. 1667-1668). Shortly thereafter appellant said 
he spoke with Barber who expressed satisfaction with 
appellant’s bug (Tr. 1669). 

At a later time, when the existence of the Barber-Jones 
telephone tapes was discovered, appellant advised to Jones 
to make a deal with the prosecutor, although Jones told 
him that the tapes were “dubbed” (Tr. 1679-1680). He 
said he told Jones not to worry about the tapes because 
“you were just saying those things to bring this fellow 
out” (Tr. 1680). He further told Jones to go to the 
prosecutor, explain why he had said certain things on the 
tapes, and “work your way out of it” (Tr. 1682). 

During the fall of 1962, after Jones had moved to 
Florida, appellant wrote several letters to him concerning 
the Mayflower investigation (Tr. 1718-1719). Appellant 
admitted that these letters were unsigned, were typed and 
were headed “bulletin” (Tr. 1721). As to the form of the 
correspondence, appellant explained: 

“Oh, yes, we agreed to that, because this is a police 
method of communicating, a bulletin, no signature, 
passing from precinct to precinct. That was it” 
“Just a bulletin—news, anything that came up” (Tr. 
1721) 

Appellant said further that he did not recall hav- 
ing written Jones to the effect that a gas company sec- 
retary had appeared before the grand jury for one hour 
and thirty-eight minutes but not to worry because she 
did not know anything about appellant and Jones (Tr. 
1719-1720). Appellant was then confronted with a letter 
written by him to Jones on October 9 wherein appellant 
had referred to the fact that a gas company secretary had 
appeared before the grand jury for one hour and thirty- 
eight minutes but knew nothing important “to us” (Tr. 
1723). Appellant then explained that he was quoting from 
newspaper articles, but could not recall from which news- 
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paper he had discovered that the secretary knew nothing 
important “to us” (Tr. 1723). 


B. Reputation evidence 


Appellant presented evidence from six witnesses as to 
a high reputation for honesty and truthfulness. Four of 
the witnesses—Deputy Police Chief Winters, Judge Cay- 
ton, Judge Scalley, and police Inspector Felber—testified 
in person (Tr. 1603-C, 1614, 1822, 1824). Stipulations 
were received as to the favorable testimony of the other 
two witnesses—Judge Curran and an F.B.I agent named 
Morrison. 

Two of the witnesses, Winters and Cayton, were asked 
on cross-examination whether they had heard that in 
1952 appellant had been charged before a police trial 
board with having lied to a Congressional subcommittee 
which had been investigating wiretapping (Tr. 1611, 1616- 
1618). At a prior bench conference it was shown that 
the charges had in fact been made and that the trial 
board had acquitted the appellant by a vote of two to one 
(Tr. 1604-1605). The court ruled that the defense could 
not show the disposition of the charges (Tr. 1609-1610). 

The witness Winters, who had known the appellant in- 
timately since 1951 and who had been his commanding 
officer at the time of the charges, said “I don’t recall that” 
(Tr. 1611). Judge Cayton said that he had heard of 
the charges, but that his testimony would not be in- 
fluenced thereby (Tr. 1617, 1618). On two occasions Cay- 
ton apparently desired to make some explanation of the 
charges but was interupted by successful government ob- 
jections (Tr. 1617, 1618-1619). 

At the time that the charges were first mentioned in 
cross-examination the court instructed as follows: 


“Ladies and gentlemen of the jury, I instruct you 
that what is happening now is this: The defendant 
has called a character witness, and the basis for the 
evidence given by the character witness is the reputa- 
tion of the defendant in the community. And since 
the defendant tenders the issue of his reputation, the 
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prosecution may ask the witness if he has heard of 
an incident in the defendant’s career. 


I say to you that regardless of his answer, you are 
not to assume that the incident asked about actually 
took place. All that is happening is that this wit- 
ness’ standard of opinion of the reputation of the de- 
fendant is being tested. 


Again I say, there is no proof that the defendant 
Shimon was so charged. All that has been asked is 
whether the witness has heard about it. There is 
nothing before you on the other issue. And in basing 
your decision in this case fairly, you will do so in 
spite of the question that has been asked. It is only 
asked of this witness as a man in a position to give 
reputation testimony.” (Tr. 1611-1612) 


During the final instructions, the court charged as 
follows: 


“There has been introduced in this case testimony 
with reference to the good character or good reputa- 
tion of the defendant. Evidence of good character, 
like other types of evidence, should be considered by 
you in conjunction with all the other evidence before 
you. Under some circumstances evidence of good 
character alone may be sufficient to create in your 
minds a reasonable doubt. Although without it the 
other evidence would be convincing. 


In connection with the character evidence in this case 
I permitted questions as to whether or not character 
witnesses knew that in 1952 this defendant had been 
charged before a Police Board with having testified 
falsely before a congressional committee. As I did 
at the time the questions were asked, I again instruct 
you that those questions were permitted only to test 
the standards of the character evidence that those 
character witnesses seemed to have. 


There isn’t any proof in this case that could be pro- 
duced before you legally, within the rules of evidence, 
that this defendant was charged in 1952 with hav- 
ing testified falsely before any congressional com- 
mittee; and that fact you are not to hold against 
him. Nor are you to assume what the consequences 
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of those charges before the Police Board were. You 
must drive it from your mind, so far as the defend- 
ant is concerned, and take it into consideration only 
in weighing the evidence of the character witnesses. 
(J.A. 81) 


STATUTES AND RULES INVOLVED 


Relevant Statutes and Rules are set out in an Appendix 
to this brief. 
SUMMARY OF ARGUMENT 


The contention that some other prosecutor should have 
been assigned to try the case is without merit. The mo- 
tion to disqualify the prosecutor made shortly before 
trial, rested on two grounds. One of these grounds was 
subsequently removed from the case. The other ground, 
that the prosecutor might be called to testify about “prom- 
ises or inducements” allegedly made to government wit- 
nesses, was long known to appellant. The case itself was 
lengthy and complex and assignment of a new prosecutor 
at that stage would have caused further delay in a pro- 
ceeding, the substance of which was nearly two years 
old. As it turned out, the defense, by thorough examina- 
tion of government witnesses, was fully able to develop 
and present to the jury all of the circumstances surround- 
ing their willingness to testify. Indeed, appellant never 
did demand that the prosecutor be called to testify as to 
the grounds alleged in the motion. At one point during 
the trial, counsel asked that the prosecutor be called to 
testify upon another matter. The prosecutor made a full 
statement to the court as to his knowledge of the subject 
in question which statement could have harmed appellant 
if in evidence. The court then ruled that the prosecutor 
would not be called and counsel, apparently satisfied with 
the prosecutor’s statement, made no further complaint. 
Under all of these circumstances there was no abuse of 
discretion in denial of the motion to disqualify, or in 
the denial of the request to call the prosecutor. 

The tape recordings of telephone conversations between 
Barber and Jones, made with Barber’s consent, were ad- 
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missible under the affirmance of this Court in Davis v. 
United States, (No. 18581) decided December 8, 1964, cer- 
tiorari pending, No. 1165 Misc., this Term. Apart from 
Davis it is clear that the consent rationale under the 
Communication Act is not limited to the use of any par- 
ticular mechanical device. Moreover, the recordings were 
used, not as a faceless substitute for a witness, but to 
corroborate the testimony of both parties to the call. 
Finally appellant, not a party to the calls, cannot object 
to their admissibility. 

The court properly exercised his discretion so as to 
prevent a defense character witness from testifying on 
redirect examination that he knew or had heard that 
appellant had been acquitted of certain police board 
charges twelve years ago by a vote of two to one. The 
answer sought, itself of dubious admissibility, could well 
have launched a collateral hearsay relitigation of the old 
charges which would have protracted an already long and 
involved trial. This ruling of the court, if erroneous, was 
not prejudicial. This is because, considering the case as 
a whole, the jury must have known from appellant’s own 
testimony that he had not been convicted of the charges; 
because the testimony of another character witness was 
discredited; and because appellant’s own story was char- 
acterized by numerous admissions, assertions, and ex- 
planations which, taken as a whole, were not worthy of 
belief. 

If there were some technical defects in the organization 
of the 1962 grand jury which appellant was found to have 
obstructed, they do not constitute a defense to the crime. 
All parties at all times for over two years dealt with 
the grand jury as a grand jury. It was at the very least 
a de facto grand jury. A man may be convicted of killing 
a federal guard appointed by a de facto deputy; of as- 
saulting, obstructing or bribing a de facto officer; or of 
concealing bankruptcy assets from a de facto trustee. It 
is settled that a defendant cannot submit himself to a 
governmental agency, lie to it, and then contend that it 
was an unconstitutional agency. Hence appellant, par- 
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ticularly when the matter is raised only in a post-verdict 
motion, cannot be heard to say that the grand jury which 
he conspired to obstruct was not a grand jury after all. 
In any event, it may be presumed that the alleged or- 
ganizational defects in the grand jury did not exist. 


ARGUMENT 


I. The fact that the trial was conducted by Mr. Sulli- 
van, rather than some other prosecutor, is no ground 
for reversal. 


(Tr. 1001, 1006-1009, 1084, 1167-1170, 1241, 1497- 
1500, 1509-1525, 1531-1535, 1816, 2272-2273) 


A. The Court correctly exercised its discretion by 
overruling a motion that the prosecutor be “dis- 
qualified” 


About one week before trial, appellant filed a motion 
to “disqualify” Assistant United States Attorney Sullivan 
on two grounds: 


J. that Sullivan should not be allowed to prosecute 
the case “until and unless” the court denied an 
earlier motion to hold him in contempt; 

. that Sullivan should not prosecute because “the 
defense expects to call Mr. Sullivan to the stand 
* * * to testify with respect to promises and in- 
ducements made by him to several material wit- 
nesses * * * including John A. Jones, a co-con- 
spirator and formerly a co-defendant” (J.A. 58). 


On that same day, May 22, 1964, the court denied both 
the prior contempt motion and the “disqualification” mo- 
tion (J.A. 2-8). The question of the prosecutor’s disquali- 
fication was not again raised. 

Since the contempt motion was denied, the only question 
on this appeal is whether judge abused his discretion 
with reference to the “promises and inducements” 


18 


ground.' As to this ground the court could consider the 
fact that the motion to disqualify was not filed until May 
22, 1964, whereas Sullivan’s connection with the case had 
long since been known. Appellant, by his own testimony, 
kmew as far back as September of 1962, that there had 
been discussions between Sullivan and Jones concerning 
an alleged “deal” (Tr. 1678-1679). Presumably this 
“deal” question was fully discussed between appellant 
and counsel. Defense counsel himself stated in an affi- 
davit, filed April 9, 1964, that as of March 2, 1964 he 
knew that Mr. Sullivan had moved to dismiss a prior in- 
dictment against appellant and had stated that a new 
indictment could be expected (J.A. 26).° Jones pleaded 
guilty to a misdemeanor the next day, March 3, 1964 
(Tr. 1523). Yet the alleged disqualification was not 
raised until May 22. Under these circumstances the 
court could well conclude that the motion was not timely.’ 
See Laughlin v. United States, (No. 18,711), decided 
February 11, 1965, S.O. p. 12. 


5 We take it that the issues as to the contempt are settled by the 
court’s denial. The government’s position, that turning over a grand 
jury transcript to an F.B.I. agent to aid the grand jury is not 
contemptuous conduct, is fully sustained by the authorities cited in 
the answer filed below. (see J.A. 50-57). 


¢At the end of appellant’s brief is a request for a hearing in the 
District Court to determine whether Jones’ testimony before the 
grand jury returning the instant indictment was produced by the 
allegedly illegal appearance of appellant himself before another 
grand jury two years ago (Br. 52-53). However, it is by no means 
clear in the first place that appellant’s 1962 grand jury appearance 
was illegal. Indeed a majority of this Court in Jones and Short v. 
United States, (Nos. 17688-17692) decided en banc on July 16, 
1964 indicated that the facts supported a waiver on the part of an 
indigent whose background certainly did not compare with that of 
appellant, a high ranking police officer with over thirty years’ ex- 
perience in law enforcement. Moreover the question was settled 
by Judge Tamm who found no indication that appellant’s 1962 ap- 
pearance contributed to his reindictment in 1964 (J.A. 44). 


7 When the “disqualification” motion came on for hearing the 
court observed that it was not timely, counsel having announced 
“ready” the day before without any mention of such a motion. 
(transcript of Proceedings before Chief Judge McGuire, May 22, 
1964). 
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Moreover the court undoubtedly realized that the case 
had a long and complex procedural and factual back- 
ground with which Mr. Sullivan would be more familiar 
than any other Assistant. To grant the motion shortly 
before trial, and order the assignment of some new 
prosecutor, would have substantially delayed proceedings 
which had already been pending for nearly two years. 
Although appellant was free on personal recognizance, 
still it was entirely consistent with the demands of jus- 
tice that this two year old matter be brought to trial. As 
against these factors the judge could consider that ap- 
pellant’s rights as to the development of evidence relat- 
ing to alleged promises or inducements would be ade- 
quately protected at trial. 

As it turned out at trial, counsel made no demand to 
call the prosecutor with reference to “promises or induce- 
ments” to anyone, let alone Jones. Counsel conducted a 
thorough and searching examination of Jones, whereby he 
developed all of the facts surrounding Jones’ plea to the 
misdemeanor and motivation to testify (Tr. 1497-1500, 
1509-1525, 1531-1535). Similarly he established the pre- 
cise amount of money, $1412.28, paid to Jones by the gov- 
ernment as witness, travel and subsistence fees in connec- 
tion with the case (Tr. 1816). The same was true as to 
Barber, who was vigorously examined as to his grant of 
immunity and all the circumstances of his appearance 
(Tr. 1084, 1167-1170, 1241). The substance of the mat- 
ter is that appellant succeed in getting before the jury 
all of the facts involving the decisions on the part of Bar- 
ber and Jones to testify. 

Looking to the whole of the case, then, it is apparent 
that there was no abuse of discretion in denying the 
“disqualification” motion on the “promises and induce- 
ments” ground.* 


* An indication of Mr. Sullivan’s fairness can be seen in the 
circumstances surrounding the appearance of Jewell as a last minute 
defense witness. Jewell called Mr. Sullivan to say that he allegedly 
once heard Barber threaten to lie about appellant. The prosecutor 
told Jewell “Listen, in the best interests of justice, you should come 
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B. The court properly exercised its discretion by declin- 
ing to call the prosecutor as a witness for the de- 
fense, where it was clear from the prosecutor’s 
statement as to his knowledge that his testimony 
could only be prejudicial to appellant and where 
defense counsel was apparently satisfied. 


At one point in the trial, with the jury absent, defense 
counsel stated that he wished to call the prosecutor to 
testify on a matter other than that raised in the “dis- 
qualification” motion—namely, the Mall meeting. Specifi- 
cally counsel said that he wished to discover whether Mr. 
Sullivan knew of any surveillance of that meeting; knew 
of any suggestion made to Barber as to the conduct of 
the meeting; or knew of any plans on Barber’s part to 
induce the commission of crime (Tr. 1001). After some 
discussion of another matter, the following occurred: 


MR. SULLIVAN. Yes, Your Honor, I have heard 
some of the thoughts Mr. Tayler suggests. And per- 
haps I could aid both the Court and counsel in the 
time and trial of this case by advising Mr. Tayler 
that as an officer of this Court at this time, that is, 
as Assistant United States Attorney, that prior to 
the Mall meeting, among Barber, Jones and this de- 
fendant, I knew nothing of the fact that that meet- 
ing was to take place. 


Secondly, while that meeting was taking place, I 
further advise the Court and counsel, I did not know 
it was going on. 

Third, while that meeting was taking place, or in 
advance of or after that meeting, on or about May 
2d, 1962, I did not arrange or know of the arrange- 
ment of or the actual effect of a surveillance being 
conducted upon the meeting, or upon any of the 
parties to that meeting at that time. 


forward with this; but you shouldn’t tell me, because I am the 
prosecuting attorney. I will get in touch with Mr. Tayler for you 
and I will have Mr. Tayler call you back” (Tr. 2272-2273). Where- 
upon Tayler, the defense counsel called Jewell and Jewell appeared 
at trial. But for the commendable action of the prosecutor, the 
defense would never have had Jewell. 
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I believe these cover the principal points save one. 
I represent on this last one, as earnestly as I can, 
as a fellow officer of the Court of Mr. Tayler’s, and 
of you, Your Honor, that absolutely, at no time, 
with Mr. Day or with Mr. Barber or with anyone 
else, did I suggest to Mr. Barber that he do anything 
with this defendant Shimon to in any way entrap 
him in the committing of a crime. 


Perhaps that might aid Mr. Tayler in making a de- 
cision as to whether he wants to call me. 

MR. TAYLER: That’s of some assistance; but I 
would like to go farther than that. I would like to 
know whether Mr. Sullivan knows of any surveillance 
or has any evidence of a surveillance, by way of 
sound recordings or photographs taken at the time of 
the Mall meeting. 

THE COURT: You mean of the parties who 
were there; is that what you are speaking of now? 

MR. TAYLER: Of the car, and/or the parties 
who were present, meaning Shimon, Jones and Bar- 


r. 

THE COURT: I would have supposed that that 
would have come to us, since Barber was a witness, 
and he had a demand made by you, as properly you 
should make it. 

MR. TAYLER: No, I am not referring to any 
photograph that Mr. Barber might have made. I am 
referring to any photographs or sound recordings 
made by persons conducting a surveillance. 

THE COURT: Oh, I was talking about sound 
recordings of statements made. 


Do you want to comment on it? 
MR. SULLIVAN: I would be very happy to, 
Your Honor. 


I further represent to the Court and to Mr. Tayler 
and the defendant Shimon that I know of no photo- 
graphs, I know of no sound recording, I know of no 
picture, sketch or diagram, I know of no attempted 
sound recording, picture, sketch or diagram, of the 
meeting at the Mall to which Mr. Tayler refers. 
MR. TAYLER: How about a surveillance? 
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MR. SULLIVAN: I know of no surveillance, save 
one thing, Your Honor. Within the past several 
days, during the course of this trial, I represent to 
Court and counsel, I was advised by an individual 
that this defendant Shimon during the course of the 
trial, approached that individual, John Jones, a co- 
conspirator, and said to him, “Don’t forget. Let’s re- 
member about those two men behind the car at the 
meeting at the Mall.” 


I represent that Mr. Jones told me that. And I rep- 
resent, further, that he was embarrassed by the fact 
Shimon talked to him when he had counsel, after 
Jones had been advised that he shouldn’t talk to 
Shimon because he was represented by counsel. But 
he said this seems so important he would report it 
to you. He said he saw no such individual, but does 
say that during the course of the Mall meeting this 
defendant did say to John Jones, his co-conspirator, 
“Did you see them?” And Barber said, “What? Some- 
thing about two men?” 


And then they looked out the back window of the 
car and Jones said he saw a flash that looked some- 
thing like a flash like a triplight of a camera; it was 
a dull flash light. He said he saw no individual. And 
Shimon and Barber at that time said, “It must be 
some tourists.” 


That is the total information that the Government 
has, Your Honor, this government counsel or any 
other government agent of whom I know. 

MR. TAYLER: Well of course now Mr. Sullivan 
has already indicated to the Court one of the bases 
on which I was making this inquiry, one of the rea- 
sons on which I was predicating it, which is because 
there is some indication here, as I understand it, that 
there was some sort of a surveillance made of this 
meeting. And that was one of the major reasons 
why we were trying to examine Mr. Day and I 
asked to examine Mr. Sullivan on this point. 

THE COURT: And you have had a statement of 
Mr. Sullivan. I will not put Mr. Sullivan on this 
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stand. He is an officer of this Court, as you are, sir. 
You are both representing very responsible parties to 
this case. You have your answer. 


The reasonable inference from these facts is that coun- 
sel was entirely satisfied with Mr. Sullivan’s complete 
statement, which after all could hardly have supported 
his client’s belief in the existence of a surveillance, and 
elected not to press the matter any further. Accordingly 
we think that appellant should not now be heard to com- 
plain that the court’s refusal to allow Mr. Sullivan on the 
stand to testify as to these facts, somehow constitutes 
a ground for reversal. 

What was done here is in full accord with the author- 
ities. Whether to allow the defense to call the prose- 
cutor as a witness is a question going to the exercise of 
the court’s discretion. Fisher v. United States, 231 F.2d 
99, 104 (C.A. 9, 1956); Gajewski v. United States, 321 
F.2d 261, 268 (C.A. 8, 1963), cert. denied, 375 U.S. 968; 
Hayes v. United States, 329 F.2d 209, 218-219 (C.A. 8, 
1964), cert. denied, sub nom. Bennett v. United 
States, 377 U.S. 980. In each of these cases, 
convictions were affirmed despite the trial court’s refusal 
of a defense request to put the prosecutor on the stand. 
In Gajewski and Hayes, as in the instant case, the trial 
court exercised his discretion based upon a statement by 
the prosecutor as to what he would say if called. In 
Hayes, as in this case, the prosecutor’s testimony would 
not have been helpful to the defense, and this factor en- 
tered into the decision of the trial judge. Under these 
authorities then, and particularly where, as here, the 
defense was apparently satisfied to let the matter rest, the 
court correctly decided against calling the prosecutor. 
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IL There was no error in the admission of recordings 
of the Barber-Jones telephone conversations. 


(Tr. 930, 1070-1074, 1097, 1099, 1127, 1368) 


A. The recordings were made with the voluntary con- 
sent of Barber, and they were used to corroborate 
the testimony of Barber and Jones; moreover appel- 
lant was not even a party to the calls. 


The court below found as a matter of fact, on evi- 
dence not disputed by defense counsel, that Barber vol- 
untarily consented to the police overhearing and record- 
ing the calls (Tr. 1070, 1074). Apparently not contest- 
ing the validity of Barber’s consent, appellant argues 
that the evidence is inadmissible because the officers here, 
with Barber’s permission, mechanically created their own 
extension line, rather than utilize the ordinary extension 
telephone as was done Rathbun v. United States, 355 
US. 107 (1957). This contention is without merit, hav- 
ing been implicitly rejected by this Court in Davis v. 
United States, (No. 18,581), decided December 8, 1964, 
certiorari pending, No. 1165 Misc. this Term. There a 
tape recording of a telephone conversation, made with 
the consent of one party, was admitted in evidence. There 
was testimony that Captain Foran, the same officer in- 
volved in the instant case, had attached a line from 
“the telephone box that comes into the apartment” to the 
recorder (Davis transcript, pp. 198-199). No extension 
phone was involved. By per curiam order this Court 
affirmed the conviction as against contentions directed 
to the Fourth Amendment and the Communications Act, 
Chief Judge Bazelon concurring on the ground that Davis’ 
arguments had been “foreclosed” by Rathbun and Lopez v. 
United States, 373 U.S. 427 (1963). 

In addition to Davis, decisions in other courts place no 
premium on the particular mechanical means employed, 
but rather authorize the use of evidence obtained through 
consensual overhearing without regard to technique. Car- 
bo v. United States, 314 F.2d 718, 789 (1968) cert. de- 
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nied, 377 U.S. 953 (alternative holding as to induction 
coil; “* * * we do not understand that the mechanical 
nature of the method of overhearing is now to be the 
guidepost in this area”) ; United States v. Williams, 311 
F.2d 721, 725 (C.A. 7, 1963) cert. denied, 374 U.S. 812 
(induction coil) ; Wilson v. United States, 316 F.2d 212, 
218 (C.A. 9, 1963), cert. denied, 377 U.S. 960 (“Twin- 
fone” device “attached to a receiver of a telephone and 
automatically created an extension”); Carnes v. United 
States, 295 F.2d 598 (C.A. 5, 1961), cert. denied, 369 
U.S. 861 (attachment on earpiece of telephone) ; United 
States v. Laughlin, 222 F. Supp. 264, 265-266 (1963) 
(assuming consensual use of induction coil would result 
in admissible evidence). 

That the voluntary consent of one party itself takes 
the case out of the Communications Act is apparent from 
Rathbun: 


“The clear inference is that one entitled to receive 
the conversation may use it for his own benefit or 
have another use it for him. The communication it- 
self is not privileged, and one party may not force 
the other to secrecy merely by using a telephone” 
(at p. 110). 


Significantly even some critics of wiretapping and eaves- 
dropping have recognized the significance of overhearing 
by consent, as distinguished from eavesdropping on a 
truly private conversation. The underlying rationale is 
simply that “every time we engage in conversation we 
run the risk that the other party may betray us * * ° 
Such risks are inherent in human relationships.” ° 


* Williams, “The Wiretapping-Eavesdropping Problem: A Defense 
Counsel’s View,” 44 Minn. L. Rev. 855, 866 (1960). Accord: 
Schwartz, “On Current Proposals to Legalize Wire Tapping,” 108 
U.Pa.L.Rev. 157, 166-167 (1954). 

If the “zone of risk” is relevant to admissibility, it was cer- 
tainly present in this case. Jones was talking to a private detective 
known to possess and use eavesdropping equipment professionally. 
As of the second call on May 4 (the third of the five conversations 
in issue), made from Jones to Barber, Jones knew that Barber was 
talking from his own office. In this context there was ample assump- 
tion of the risk on Jones’ part. 
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It would be anomalous to hold that the right to over- 
hear telephone conversations, with consent of one party, 
turns on the nature of mechanical tools. Under such a 
rule: 


«* * * it would be a federal offense for one to over- 
hear a conversation with one party’s approval if a tap 
is employed, but it would not be a crime to overhear 
the same conversation through use of an extension. 
It is doubted that anyone can support in logic such a 
distinction. Certainly the net effect in both situations 
must be the same.” *° 


The right of a threatened person, as in Rathbun, to ob- 
tain verification of the threat should not turn upon the 
fortuitous existence of an extension telephone in the home. 
Similarly the government’s right to hear and record a 
conversation with the consent of one party should not 
be made to turn upon the availability of equipment such 
as an induction coil which presumably “intercepts” but 
does not “physically intrude.” 

Government arguments as to mechanical distinctions 
between wiretapping techniques were rejected on two 
occasions by Judge Curran as “arguing about the number 
of angels on the head of a pin” (United States v. Laugh- 
lin, 226 F.Supp. 112, 114 (1964) and “sheer nonsense” 
(United States v. Laughlin, 223 F.Supp. 623, 626 (1963). 
There is no apparent reason why similar arguments 
should have any more validity in the case at bar. 

Moreover the recordings in this case were used to cor- 
roborate the testimony of both parties to the conversa- 
tion, both of whom appeared at trial, fully subject to 
rigorous cross-examination. Hence there was in this case 
no use of a faceless tape recording in lieu of a live wit- 
ness. To the extent that the appearance of the actual 
parties is significant, that requirement is plainly satis- 
fied here. Compare On Lee v. United States, 343 U.S. 
747 (1951) with Lopez v. United States, 373 U.S. 427, 


10 Bradley and Hogan, “Wiretapping: From Nardone to Benanti 
and Rathbun,” 46 Geo.L.J. 418, 439 (1958). 
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440, fn. 12 (1963) and particularly the concurrence of 
Chief Justice Warren at pp. 442-446. 

In any event, appellant was not a party to the telephone 
conversations; his privacy was not invaded and he should 
not, therefore, be heard to object to their admissibility. 
Accord: United States v. Coplon, 185 F.2d 629, 636 (C.A. 
2, 1950), cert. denied, 342 U.S. 920; United States v. 
Gris, 247 F.2d 860, 864 (C.A. 2, 1957). As the Court 
held in Goldstein v. United States, 316 U.S. 114, 122 
(1942), even testimony procured by unlawfully inter- 
cepted telephone communications is not rendered inad- 
missible “against a person not a party to the message.” 
Cf. Wong Sun v. United States, 371 US. 471, 492 (1963) 
(citing Goldstein). 


B. A violation of an F.C.C. Tariff Regulation, if such oc- 
curred here, has nothing to do with the admissibility 
of the evidence. 


Appellant urges this Court to exercise supervisory 


power so as to exclude tape recordings made in alleged 
violation of the F.C.C. “Beep-Beep” regulation. This evi- 
denciary objection, not made below,'! is plainly no basis 
for invocation of a supervisory power which “must be 
sparingly exercised” Lopez v. United States, 373 U.S. 427, 
440 (1963). The Commission orders are directed to tele- 
phone companies; in form, they are tariff regulations and 
not rules of evidence. (See 11 F.C.C. 1083 (1947) and 
12 F.C.C. 1005 (1947)). The F.C.C. did not appear to 
have considered law enforcement implications of the 
problem; moreover the Commission certainly has no juris- 
diction over law enforcement and there is no indication 
that it intended, by ordering an amendment to carrier 
tariff regulations, to immunize the telephone as an instru- 
ment of crime or to prescribe rules of evidence in federal 


11 During the out-of-court hearing defense counsel asked Captain 
Foran whether there was a “beep” device (Tr. 930). Whereupon 
the court sustained a government objection. The point was never 
pressed and even when the tapes were played at the hearing, coun- 
sel never objected on this ground. 
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courts. Many courts, including this Court in the recent 
case of Davis v. United States (No. 18,581) affirmed De- 
cember 8, 1964, certiorari pending No. 1165 Misc. this 
Term, have approved the admission in evidence of tele- 
phone tape recordings obtained with the consent of one 
party and made without any “beep-beep” tone.* The 
Ninth Circuit has held that violation of a regulation 
possibly requiring a license to operate a “Fargo” trans- 
mitter device was no ground for exclusion of evidence. 
Todisco v. United States, 298 F.2d 208 (C.A. 9, 1961) 
cert. denied, 368 U.S. 989. We submit that there exists 
a virtual consensus as to the admissibility of recordings 
obtained with consent of one party. Under these circum- 
sances the “beep beep” order can hardly be said to repre- 
sent such an overriding national policy as to be reflected 
in a court-made supervisory rule of evidence. In our view 
it would be unreasonable, where Congress has repeatedly 
been unwilling to impose such a restriction upon the dis- 
closure of non-privileged communication, for this Court 
to infer such a result from an administrative order adopt- 
ed many years ago with no such evidenciary rule ap- 
parently intended. 


C. Other contentions are without merit. 


Appellant argues that the Barber-Jones conversations 
somehow violated his right to counsel. This contention, 
not made below, finds no support in Massiah v. United 
States, 377 U.S. 201 (1964) or Escobedo v. Illinois, 378 
U.S. 470 (1964). Appellant was not “interrogated” by 
virtue of telephone conversations between other people. 
Appellant was not under indictment or arrest. Even if 
appellant had retained counsel at the time of the calls, 


22In Davis the Reply Brief actually contained an argument 
based upon the telephone book notice as to the “Beep beep” 
required by the F.C.C. (Reply Brief, p. 7). The Court affirmed 
without opinion, Chief Judge Bazelon noting in a separate con- 
curence that arguments as to the Fourth Amendment, and Com- 
munications Act were “foreclosed” by Rathbun and Lopez. 
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there is nothing in the Massiah-Escobedo rationale where- 
by the retention of an attorney operates to exclude evi- 
dence subsequently developed without the slightest con- 
tact between the government and the client. 

Next appellant attacks the calls, for the first time on 
appeal, on the ground that they occurred after termina- 
tion of the conspiracy. The conversations took place on 
May 3, May 4 (twice) and May 8 (twice) of 1962. The 
indictment charged that the conspiracy lasted “until on or 
about May 8, 1962” (J.A. 9). It was stipulated that the 
grand jury, whose proceedings appellant was charged with 
obstructing, continued its investigation of the Mayflower 
incident through May (Tr. 1097). It was further stipu- 
lated that Barber (who was supposed to tell the false 
story) appeared as a witness before that grand jury 
during the period “from April 27, 1962 through May 8, 
1962” (Tr. 1099). While it is true that Barber appeared 
on May 8, it was certainly not inconceivable that he 
would be called again. It was part of the conspiracy that 
appellant and Jones, if and when called before the grand 
jury, would themselves “back-up” Barber’s lie (Tr. 1127, 
1868). On these facts we think it a plain inference that, 
as alleged, the conspiracy continued beyond the mere date 
of Barber’s appearance and embraced the entire session 
of the grand jury—from April 27 to May 8. The conver- 
sations in issue were thus well within the scope of the 
conspiracy. Moreover this objection was not made below, 
where the recordings were attacked on entirely different 
grounds. This is a case for application of the general 
rule whereby hearsay objections cannot be raised for the 
first time on appeal. 

The trial court correctly instructed under Pinkerton v. 
United States, 328 U.S. 640 (1946) that if appellant was 
found to be a member of the conspiracy, then certain 
acts of conspirators would be chargeable to him on the 
question of his guilt of the substantive offense (J.A. 76- 
77). Particularly is this so where, as here, the substan- 
tive offense, obstructing justice, could be “reasonably fore- 
seen as a necessary or natural consequence of the con- 
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spiracy” (Pinkerton, supra at p. 648) or “where the 
conspiracy was one to commit offenses of the character 
described in the substantive counts” (Nye & Nissen v. 
United States, 336 U.S. 618, 620 (1949) ). In any event, 
matters relating to the substantive count need not be 
reached since appellant received concurrent sentences. 
Inited States v. Gainey, 380 U.S. 63, 65 (1965) ; Hucks 
v. United States, 112 U.S. App. D.C. 224, 301 F.2d 548 
(1962), cert. denied, 371 U.S. 835. 

Appellant further argues, also for the first time on 
appeal, that Barber’s part of the conversation was “nar- 
rative” hearsay and thus not within the conspirator-hear- 
say exception. However, Barber’s portion of the con- 
versation was necessary so that the jury might under- 
stand the context and meaning of Jones’ statements. Cf. 
Bryson v. United States, 238 F.2d 657, 661 (C.A. 9, 
1956), cert. denied, 355 U.S. 817; * Nick v. United States, 
122 F.2d 660, 671-672 (C.A. 8, 1941), cert. denied, 314 
U.S. 687. Further there is really no substantial hearsay 
objection to the conversations since both parties were pres- 
sent as witnesses and testified about the very conversa- 
tions in issue. The recordings served only to corroborate 
this testimony. In any event this hearsay objection also 
should have been raised at trial. 

It is also suggested for the first time on appeal that 
evidence of Barber’s statements was inadmissible because 
he was not named as a conspirator. This entire subject 
was extensively briefed and argued in Connor and Hall 
v. United States, (No. 18,584) affirmed by order October 
15, 1964, cert. denied, No. 1024 Mise. this Term, and 
reference is made to our brief in that case. As we showed 
there, it is the settled federal rule that the failure to 
name a conspirator, whether in fact known or unknown 


23 As the Court said in Bryson, supra: “‘Bryson’s reply to Kaplan 
becomes understandable only in light of the statements to which 
he was replying. Here the principal fact was Bryson’s intention 
as expressed in his reply. Other facts which were necessary to 
place the principal fact in its true light and which were part of 
the same transaction were admissible.” 
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to the grand jury, has nothing to do with the admissibility 
of his statements. 


III. The attempt to rehabilitate a character witness by 
exploration as to the outcome of a 1952 police board 
proceeding, wherein appellant had been acquitted by 
vote of two to one, could likely have resulted in pro- 
tracted hearsay relitigation of the old charges; hence 
in this already lengthy and complicated trial, the 
court properly exercised its broad discretion so as to 
foreclose this collateral line of inquiry. 


(Tr. 1605-1606) 


A trial judge is vested with wide discretion to con- 
trol the questioning of character witnesses, to limit the 
receipt of evidence designed to rehabilitate a witness 
whose credibility has been attacked, and to prevent a 
protracted inquiry into collateral matters..* Even as to 
the accused who attempts to explain away a previous 
conviction, this Court has recognized that the problem of 


“just where to draw the line” is left to the “wide dis- 
cretion” of the court. United States v. Boyer, 80 USS. 
App. D.C. 202, 203, 150 F.2d 595 (1945). 

In this case the defense sought unsuccessfully to estab- 
lish the outcome of the old police board proceedings. The 
question in the first instance is whether under all the 
circumstances the court correctly “drew the line” so as 
to preclude the inquiry. 

The admissibility of the evidence in question is itself 
subject to doubt. Under the rule of Michelson v. United 
States, 385 U.S. 469, 477 (1948) a defense character 
witness may not testify either that he “knows of” or has 
“heard of” specific incidents. He may testify only as to 


14 Michelson v. United States, 385 U.S. 469 (1948); Gordon v. 
United States, 844 U.S. 414, 420, fn. 18 (1958); Beck v. United 
States, 317 F.2d 865, 870 (C.A. 5, 1963), cert. denied, 375 U.S. 972; 
United States vy. Pinna, 229 F.2d 216 (C.A. 7, 1956); Bracey v. 
United States, 79 U.S. App. D.C. 23, 25, 142 F.2d 85 (1944), cert. 
denied, 322 U.S. 762; Wright v. United States, 87 U.S. App. D.C. 
67, 188 F.2d 821 (1950). 
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general reputation. For the court to have allowed wit- 
ness Cayton to testify that he knew of the acquittal or 
had heard of the acquittal would seem directly violative 
of these rules. 

If the evidence was admissible, then it might have 
opened the door to what this Court has called “needless 
protraction” and “undue inquiry into collateral matters 
to test credibility”, evils against which a trial judge must 
guard. Wright v. United States, 87 U.S. App. D.C. 67, 
183 F.2d 82 (1950). The inquiry into the old charges 
could well have resulted in a most odious form of retrial 
of the old charges—retrial by rumor, by gossip, by re- 
port, whether or not founded in truth. 

Michelson recognizes that even an acquittal “may dam- 
age one’s good name if the community receives the verdict 
with a wink and chooses to remember defendant as one 
who ought to have been convicted” (335 U.S. at 482). 
It is also clear from Michelson that the government may 
itself 

«“* * * pursue the inquiry with contradictory wit- 
nesses to show that damaging rumors, whether or not 
well-grounded, were afloat—for it is not the man that 
he is, but the name that he has which is put in issue” 
(335 U.S. at 479). 


Hence the government might have called numerous wit- 
nesses to testify as to various adverse rumors or reports 
they may have heard concerning the charges and acquit- 
tal, if such existed.** The likelihood of adverse rumors 


25 It ig possible that there were rumors to the effect that the trial 
board had “whitewashed” the case, with the majority “covering 
up” for one of their own. Such an attitude is not unknown. See 
Note, “The Administration of Complaints by Civilians Against the 
Police”, 77 Harv. L. Rev. 499, 516 (1964); “* * * public distrust 
for an internal complaint review system exists. Such distrust is 
usually based upon a belief that a police-oriented perspective neces- 
sarily colors complaint review by police, resulting not only in con- 
cealment of officers’ past misdeeds but also in encouragement of 
further abuse of authority. Even if these attitudes are unjustified 
* * * the fact that they exist and erode citizen confidence in the 
complaint mechanism significantly impairs the effectiveness of an 
internal system.” 
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is heightened by the fact that the vote in question was 
two to one (Tr. 1605); presumably the dissenting board 
member could be asked what he had heard concerning 
the incident. Defense counsel himself had apparently 
heard one rumor—that the matter had at some time been 
presented to a grand jury which refused to indict (Tr. 
1605-1606). Presumably this aspect would be explored. 
Of course it is also possible that there were no adverse 
rumors concerning the charges and acquittal. Yet we 
submit that the court wisely chose not to enter into what 
might become a contest of gossip concerning the 1952 in- 
cident, a contest in which only the government might in- 
troduce specific rumors. 

Appellant seems to argue, by analogy to Boyer, supra, 
that the court could have restricted the matter by merely 
allowing the character witness to state that appellant had 
been acquitted of the charges (Br. p. 19). However, in 
our view, the problem is not that easily solved. 

Boyer held that a defendant may make a “reasonably 
brief ‘protestation’”” when impeached by a prior convic- 
tion. This Court there said that the question of undue 
protraction would not likely arise because “the witness 
cannot call other witnesses to corroborate his story and 
the opposing party cannot call witnesses to refute it” 
(at p. 208). But where the issue is one of reputation, the 
government has every right under Michelson to call wit- 
nesses to testify as to “damaging rumors, whether or not 
well-grounded” including any and all rumors as to the 
old charges and the board acquittal. Hence the rationale 
of Boyer, as to the confining of explanatory testimony, is 
simply not applicable to the area of reputation evidence. 
That the two areas are fundamentally different is made 
clear in Michelson: 


“Reputation is the net balance of so many debts and 
credits that the law does not attach the finality to a 
conviction, when the issue is reputation, that is given 
to it when the issue is the credibility of the con- 
vict” (pp. 482-483) 
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If the court had restricted the proof to a mere showing 
of acquittal, such ruling could well have been manifestly 
unfair to the government. If we assume with appellant 
that the jury accepted the prior charges as proven—in the 
teeth of two precise instructions to the contrary—then 
under the procedure requested, the jury would have as- 
sumed that appellant was in fact not guilty of the old 
charges. Yet as Michelson shows, such an assumption 
might be entirely unwarranted; rumor and thus reputa- 
tion might be quite to the contrary. Such a limited pre- 
sentation would be wholly at odds with one of the princi- 
ple themes of the Michelson decision—that reputation 
evidence should not result in an unfair and one-sided pre- 
sentation. 

Thus the judge was confronted with evidence whose 
admissibility was not clear. If he allowed the evidence in 
question he either chanced a hearsay retrial of the old 
charges or a fragmentary and possibility misleading pre- 
sentation to the jury. Neither alternative would serve 
the ends of justice. 

‘At the time that the issue arose, the trial had already 
consumed over twelve days and over 1600 pages of tran- 
seript. Many witnesses had already testified. Ultimately 
it took seventeen days of trial before the jury even re- 
ceived the case. Surely under these circumstances the 
court’s refusal to allow one question on redirect examina- 
tion of a character witness—which question might well 
have launched a “trial within a trial”-—does not amount 
to the “clear showing of prejudicial abuse of discretion” 
which Michelson requires for reversal. 


IV. The court’s refusal to allow the defense to rehabili- 
tate a character witness by showing that a police 
trial board had acquitted appellant in 1952, if er- 
roneous, was not prejudicial under the circumstances 
of this case. 


(Tr. 1603-A-1603-B, 1605, 1625) 


For a Court of Appeals to reverse a conviction because 
of a ruling such as that at bar, there must be, as noted, 
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“clear showing of prejudicial abuse of discretion” Michel- 
som, supra at p. 480. “In the final analysis judgment 
in each case must be influenced by conviction resulting 
from examination of the proceedings in their entirety 
* * * Kotteakos v. United States, 328 U.S. 750, 762 
(1946).*° If upon review of the whole of the case it can 
be said that the error “had but very slight effect” or 
“that the judgment was not substantially swayed by the 
error” then the conviction is affirmed. Kotteakos, supra, 
pp. 764, 765. In this perspective, then we turn to the case 
as a whole to examine the impact of the assumed error— 
the failure to permit the defense to rehabilitate a charac- 
ter witness by showing that in 1952 a police trial board 
by vote of two to one had acquitted appellant of charges 
of lying.” 


16 Appellant may argue that the question of prejudice should 
turn on the fact that the jury deliberated for several days. How- 
ever, analysis of the record shows that this is not entirely true. 
The jury deliberated half a day on July 10. Then the jury did not 
deliberate again until the evening of July 11, since one member was 
a Seventh Day Adventist. The next day, Sunday, the jury deliber- 
ated from late afternoon to 10:45 p.m. Only on Monday, July 18 
did the jury deliberate a full day, with the verdict announced the 
next morning. Furthermore, notes passed from the jury to the 
judge show that the jury was confused and in disagreement as to 
count 3—the substantive “bugging” count of which appellant was 
acquitted. There is no indication as to disagreement on the counts 
of which appellant was convicted. 


17~In an analogous situation—erroneous allowance of a question 
on cross-examination of a character witness, which assumed the 
truth of rumor that the defendant had been indicted for misman- 
agement of an estate—the Third Circuit found harmless error, 
noting the length of the trial, the relative brevity of the testimony 
in issue, and the breadth of discretion in the trial judge. United 
States v. Alker, 260 F.2d 185, 149-152 (C.A. 3, 1958), cert. denied, 
359 U.S. 906. We also note that the failure to allow a defendant to 
explain a conviction is generally treated as harmless. Boyer, supra; 
United States v. Crisafi, 304 F.2d 803, 804 (C.A. 2, 1962). 
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A. Even without the rehabilitating evidence the jury 
undoubtedly knew that appellant had not been found 
guilty of the charges. 


Appellant himself testified that he “took charge” of a 
“plainclothes detail” in 1952 and that “In 1955 I was pro- 
moted to the rank of captain and took command of the 
General Assignment Squad, which handles burglary, theft 
and arson. In 1960 I became an inspector” (Tr. 1625). 
Deputy Chief Winters, one of appellant’s principal char- 
acter witnesses, testified that appellant was under his 
command as a Lieutenant from 1951 to 1954 and was 
thereafter promoted to captain (Tr. 1603-A-1603-B). 
Throughout the trial appellant was continually referred to 
as “Inspector.” 

Under these facts we submit that it would be impos- 
sible for the jury to have received any “false impression” 
as to the charges. If the jury wanted to speculate about 
the outcome of the charges, it would have inevitably 
concluded that appellant was not convicted. To reach a 
contrary result the jury would have to believe that a 
police Lieutenant was charged by the Superintendent with 
having lied to a Congressional committee and was found 
guilty of those charges by a trial board, but was none- 
theless thereafter promoted to the rank of Captain, placed 
in charge of a squad investigating major felonies, and ul- 
timately promoted to Inspector. The likelihood of this ir- 
rational conclusion, contrary to common sense and to the 
facts of record, is so remote as to rebut any claim of 
prejudice.** 


2* The trial judge himself apparently drew the correct inference 
during the bench conference dealing with the question. After the 
prosecutor told the court that appellant had been acquitted by the 
trial board, the court said “I assume there was no conviction, or he 
would not have been up there” (Tr. 1605). 


37 


B. One of appellant’s principal character witnesses, who 
knew appellant intimately and was his commanding 
officer in 1952, was seriously discredited by his testi- 
mony that “I don’t recall” the charge. 


If a reputation witness denies or cannot remember 
hearing a report which he would likely have heard, then 
the jury may seriously doubt the worth of that witness’ 
opinion. Here the witness was Deputy Chief Winters, who 
said that he knew appellant “intimately” since 1951, and 
who was his immediate commanding officer in 1952 when 
the charges were brought. Yet this “intimate” profession- 
al associate and immediate commander could not recall the 
charges. Surely the jury could find that a man in Win- 
ters’ position must have remembered that his own chief 
of detectives had been officially charged by the police 
force with lying to a Congressional committee. This im- 
peachment of Winters could only have lessened the over- 
all impact of appellant’s reputation evidence, and de- 
tracted from appellant’s case as a whole. 


C. Appellant’s own story was marked by a series of ex- 
planations, admissions, and assertions, which, taken 
as a whole, were virtually incredible. 


Reputation evidence is to be considered by the jury 
together with all other evidence in the case.** Hence the 
overall weakness of the appellant’s story is an important 
factor to be considered in assessing the impact of the 
assumed error as to the reputation testimony. If appel- 
lant’s elaborate explanations did ring false, then it could 
be said that the verdict was not “substantially swayed” 
by the exclusion of evidence of the 1952 two to one acquit- 
tal. Particularly is this so where, as we have argued, the 
jury undoubtedly assumed that the charges had not cul- 
minated in conviction and where a major character wit- 
ness was badly impeached. 

‘As shown in the Counterstatement, supra, appellant de- 
nied participation in the scheme charged. To do so, of 


1 Villaroman v. United States, 87 U.S. App. D.C. 240, 242, 184 
F.2d 261 (1950). 
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course, he had to explain away circumstances, make sev- 
eral admissions and ask the jury to believe certain as- 
sertions, some of which may be summarized as follows: 


(1) The alleged FP.C. bribe incidents 


Appellant admitted that he, an Inspector, received in- 
formation from Angelone, a trusted friend and former 
F.B.I. agent, as to past and anticipated bribery of an 
F.P.C. member. He admitted that he reasonably believed 
a felony had been committed but made no offense report 
for lack of “elements.” Yet he also admitted that he did 
not question Angelone as to basic details, such as the 
name of Angelone’s client and time and place of the past 
incident or the anticipated incident. He admitted that 
some days passed before he reported the F.P.C. matter to 
any public authority. 


(2) The Mayflower bugging incident 


Appellant admitted that almost immediately after dis- 
covery of the Mayflower bug he ascertained that the 
blonde woman in room 639 was a European airline hos- 
tess, but that he did not report this fact until well over 
one month later and well after a grand jury had begun 
investigating the matter. He further admitted having 
several conversations with Angelone concerning the source 
of the Mayflower bugging equipment, but never reported 
those conversations to any public authority. 


(3) The Judge Prettyman story 


Appellant admitted that as of April 30, 1962 he knew 
that Barber had lied to the United States’ Attorney’s 
office, and further admitted that he never reported this 
lie at any time to any prosecutor, F.B.I. agent or other 
public official. He attempted to explain why he had not 
reported the Barber lie to Mr. Sullivan, who was con- 
ducting the grand jury investigation, by asking the jury 
to believe that since Mr. Sullivan once worked for Judge 
Prettyman he thought that Mr. Sullivan might tell Judge 
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Prettyman, and that Judge Prettyman might tell his son, 
a counsel for the gas company whose room was bugged. 
The jury could well reject this explanation as absurd on 
its face. 


(4) The “bulletin” letters to Jones 


Appellant admitted that during the fall of 1962 he 
wrote a series of letters to his friend Jones, who by then 
had retired and moved to Florida. The letters were type- 
written, were unsigned, and were headed “bulletin.” 
The letters contained news as to the progress of the 
Mayflower investigation. Certainly an innocent man 
would not correspond with a friend and associate in this 
bizarre manner. Appellant’s explanation—that this was 
just the way in which two policemen might write 
letters—is no more worthy of belief than the Judge 
Prettyman story. 

Moreover, appellant, after first stating that he could 
not remember a certain “bulletin” letter, was forced to 


admit that he had written the letter after all, but said 
that he was merely quoting a newspaper when he wrote 
that a certain grand jury witness knew nothing import- 
ant “to us.” Of course there was no explanation as to 
how a newspaper could report that a grand jury witness 
knew nothing important to Shimon and Jones. Appellant 
could not remember the newspaper. 


There are other dubious elements in appellant’s case— 
that two creeping men were seen at night with a side 
view mirror through a driving rainstorm by means of a 
window which just happened to be open; that appellant 
advised Jones to plead guilty to a crime because of tape 
recordings, although the recordings were supposedly 
“dubbed”; that appellant was instrumental in causing 
his good friend Angelone to pay $1000 for a bug which 
was worth much less; that Barber was setting a “trap” 
and appellant “playing along” although appellant never 
disclosed the “trap” story when he appeared before the 
grand jury. 
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Perhaps individually any one, or even two or three, of 
appellant’s stories might be accepted as the testimony 
and conduct of an innocent man. Taken as a whole, how- 
ever, the various stories have the unmistakable flavor of 
lies. 

Under these circumstances then, considering further 
the virtual certainty that the jury realized appellant had 
not been convicted of 1952 police charges, and considering 
the impeachment of the character witness Winters, we 
submit that there is no support for the argument that 
the refusal to allow one question on redirect examination 
of one character witness was so prejudicial as to cause 
reversal.” 


V. Alleged defects in the 1962 grand jury which ap- 
pellant conspired to obstruct do not constitute 
grounds for reversal. 


(Tr. 1097, 1723, 1725) 


A. One who conspires to obstruct a grand jury cannot 
escape liability by arguing after conviction that 
there were technical defects in the grand jury's or- 

izati 


The Mayflower grand jury was, to all concerned at the 
time, a lawful grand jury. It so appeared to be and it 
so purported to act. The District Court, the United States 
Attorney’s office, Barber, Jones, and appellant himself 
all thought it was a grand jury. It was so regarded at 
trial where the parties stipulated that: 


“A Federal Grand Jury known as the Special Janu- 
ary Grand Jury was sworn in on January 15, 1962 
in the United States District Court for the District 


20 The argument that the questions were too “detailed” (Br. pp. 
17, 18), is made for the first time on appeal. This matter could 
have been promptly corrected by raising the question at the bench 
conference where the entire subject of the 1952 charge was dis- 
cussed. Moreover, we note that the Second Circuit has rejected a 
similar argument as to questions which were not significantly less 
explicit. United States v. H. Wool & Sons, 215 F.2d 95 (C.A. 2, 
1954) (opinion by then Circuit Judge Harlan). 
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of Columbia and was an active and sitting grand 
jury from April 27, 1962, until May 8, 1962, in- 
clusively.” (Tr. 1097). 


Under these circumstances the Mayflower jury was un- 
questionably at least a grand jury de facto.” Consequent- 
ly appellant cannot now be heard to claim that it was 
really not a grand jury after all. 

In Wright v. United States, 158 U.S. 232, 238 (1895) 
the defendant was convicted for the murder of a deputy’s 
“posse guard.” The indictment alleged that the deputy 
was “lawfully empowered” to deputize the posse guard 
(158 U.S. at 233). Before the Supreme Court it was 
argued inter alia, that the deputy himself had not 
been properly sworn and thus could not appoint the posse 
guard who had been killed. The Court held that the 
alleged irregularity was immaterial since the deputy was 
a de facto officer empowered to appoint the deceased. An 
analogous argument was made and rejected in Sharfsin 
v. United States, 265 Fed. 916 (C.A. 4, 1920), where the 
defendant was convicted for concealing assets from a 
bankruptcy trustee. The fact that the trustee had not 
posted the requisite bond had no effect upon the validity 
of the conviction, the court ruling that the officer in ques- 
tion was a de facto trustee. 

Similarly in prosecutions for resisting, assaulting or 
obstructing an officer it is generally held that defects in 
the appointment of a de facto officer are no defense to a 
crime committed against him. 3 Wharton’s Criminal 
Law and Procedure, (1957), p. 682; II Wharton, Treatise 
on Criminal Law, (11th Ed. 1912), 1 Bishop on Criminal 
Law, (9th Ed. 1928), pp. 340-341. Again in prosecu- 
tions for bribing a public officer it is no defense that there 
was some defect in the title of the taker. Perkins, Crim- 
inal Law, (1957), p. 899; Annotation, 115 A.L.R. 1263 
(1938). 


21 Whether a “de facto” grand jury can indict is unsettled. Com- 
pare United States v. Herzig, 26 F. 2d 487 (S.D.N.Y., 1928) with 
United States v. Johnson, 123 F.2d 111 (C.A. 7, 1941), reversed on 
other grounds, 319 U.S. 503. But that question is not here. 
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If a defendant can assault or bribe a de facto officer, 
then we see no reason why it should not be held that he 
can conspire to lie. or in fact lie, to a de facto grand 
jury. The gravamen of the offense is of course the agree- 
ment to tell lies, or to lie, before what appears to be a 
grand jury. The conduct involved is not rendered any 
the more excusable if it shoud turn out that there was 
some procedural defect in the organization of the grand 
jury. Whether or not the grand jury sat beyond “term”, 
whether or not it was appointed by a particular judge, 
the fact remains that appellant conspired with others to 
lie to it. His conduct is precisely what the law seeks to 
deter. 

Many cases establish the proposition that where a de- 
fendant submits himself to or appears before a particular 
governmental authority and makes false statements, he 
cannot in a subsequent criminal prosecution attack the 
constitutionality of the particular authority. Kay v. 
United States, 303 U.S. 1 (1938) ; United States v. Kapp, 
302 U.S. 214, 217-218 (1937); Ogden v. United States, 
303 F.2d 724, 731 (C.A. 9, 1962) cert. denied, 376 U.S. 
973; United States v. Meyer, 140 F.2d 652 (C.A. 2, 
1944); Humble Oil and Refining Company v. United 
States, 198 F.2d 753 (C.A. 10, 1952), cert. denied, 344 
U.S. 909; United States v. Barra, 149 F.2d 489, 490 
(C.A. 2, 1945). As the Court said in Kay supra at p. 6: 


“When one undertakes to cheat the Government or 
to mislead its officers, or those acting under its au- 
thority, by false statements, he has no standing to 
assert that the operations of the Government in 
which the effort to cheat or mislead is made are with- 
out constitutional sanction.” 


If this is true as to the basic constitutionality of the gov- 
ernmental organ, then a fortiori the same rule should ap- 
ply to one such as appellant, who asserts “that the opera- 
tions of the Government in which the effort to cheat or 
mislead is made” are deficient merely because of lapse 
of term or because some other judge should have acted. 
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Finally we submit that appellant cannot wait until 
after verdict and then launch a collateral attack upon 
the legality of the grand jury he was found to have ob- 
structed. Indeed in United States v. Wallace and Tier- 
nan, Inc. 234 F. Supp. 780 786, fn. 19 (1964), appeal 
pending No. 19154, relied upon by appellant, Judge 
Youngdahl carefully noted that 


«* © * since other factors may be involved were 
this to arise after a conviction, this opinion is lim- 
ited to the instant case where the issue was raised 
before trial.” (emphasis added). 


As to the requirement of promptness in making such at- 
tacks see generally United States v. Marachowsky, 213 
F.2d 235, 245 (C.A. 7, 1954), cert. denied, 348 U.S. 826 
and Glidden Company v. Zdanok, 370 U.S. 530, 535-536 
(1962) (opinion of Mr. Justice Harlan). 


B. If the grand jury’s “term” is of significance, then 
it may be presumed to have been extended by the 
court 


Rule 87 of the Rules of the District Court provides, 
with reference to terms, that “A judge may during a 
term for good cause extend the same as to a particular 
ease for a specified time.” There is a “settled rule that 
all necessary prerequisites to the validity of official ac- 
tion have been complied with and that where the con- 
trary is asserted it must be affirmatively shown” Levis 
v. United States, 279 U.S. 68, 73 (1929). Applying this 
rule we think that extension of the grand jury’s term 
may be regarded as having been authorized or ratified 
although the record does not specifically so state. In the 
fall of 1962 well after the alleged expiration of the grand 
jury’s term, Judge Curran considered the question 
whether he should order a witness to testify before it (Tr. 
1723, 1725). In June of 1963, Judge Holtzoff excused the 
grand jury stating that it “has completed the cases pend- 
ing before it and the public interest no longer requires its 
continued existence” (J.A. 108). Thus the grand jury 
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sat for many months investigating in part a matter of 
public notoriety and publicity without the slightest sug- 
gestion from any judge that its validity had not been ex- 
tended. Both Judge Curran and Judge Holtzoff dealt 
with the grand jury on a basis entirely consistent with 
the view that it was still functioning. To date no judge 
suggested the contrary. Under these facts we think that 
insofar as the “term” question is concerned, the validity 
of the grand jury may properly be presumed to have been 
ratified. Compare Norris v. United States, 257 U.S. 77, 
82 (1921) holding that the Secretary of the Treasury was 
presumed to have authorized action of a subordinate 
where there was nothing to show that the Secretary had 
disapproved of the action and official records pertaining 
to it had not been disturbed.* 


C. The “term” provision in 11 D.C. Code 1408 (1961 Ed.), 
if it has any significance in the context at bar, should 
be so construed as to harmonize with the general 
federal policy whereby the expiration of a term is 
of no significance. 


Federal law provided in 1962, and for many years 
prior, that in “all courts of the United States”: 


“The continued existence or expiration of a term of 
court in no way affects the power of the court to do 
any act or take any proceeding.” ** 


22 The argument that the grand jury is a nullity because not 
impanelled by the Chief Judge is answered in our brief in United 
States v. Wallace & Tiernan (No. 19154) now pending decision. 
We add merely that, as Judge Youngdahl found in his decision 
below in that case (234 F. Supp. 780) the criminal number one 
judge “as a result of aged custom and practice” has exercised 
the authority of summoning additional grand juries. In this 
posture, if the Chief Judge’s action is necessary, we think that 
the delegation of his power may be presumed as a matter of law. 
Norris v. United States, supra; Lewis v. United States, supra. 


23 Act of June 25, 1948, 62 Stat. 907, 28 U.S.C. 452 (1958 ed.). 
Predecessors of this act go back many years. See act of March 3, 
1911, 36 Stat. 1088. 
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Indeed in 1963 Congress simply abolished “terms” of 
court. Act of October 16, 1963, 77 Stat. 248, 28 U.S.C. 
138. On behalf of the Judicial Conference of the United 
States, the view was expressed that requirements for the 
holding of formal terms were “archaic”. H. Rept. No. 96, 
88th Cong. 1st. Sess., p. 3.* Thus we suggest that if it is 
necessary to construe old section 1408 of title 11, District 
of Columbia Code, that provision should be regarded as 
merely administrative in nature and not intended to 
nullify any grand jury action taken beyond term. To ac- 
cept appellant’s construction is to reach a result which 
is in direct conflict with 28 U.S.C. 452 (1958 ed.) and 
with Rule 6(g) of the Federal Rules of Criminal Pro- 
cedure, and which is without parallel in any other fed- 
eral District in the nation. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
HAROLD J. SULLIVAN, 
JEROME NELSON, 
Assistant United States Attorneys. 


The purported re-enactment in 11 D.C. Code 2806(a) of a 
“term” statute is a nullity, Congress having provided at the time 
of recodification that laws becoming effective after August 10, 
1968 supercede the codification (Act of December 23, 1963, 77 Stat. 
620). The act abolishing terms of court became effective after 
August 10, 1963. 
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APPENDIX 
A. Statutes 


Title 47, United States Code, § 605, provides in pertin- 
ent part: 


. - no person not being authorized by the sender 
shall intercept any communication and divulge or 
publish the existence, contents, substance, purport, 
effect or meaning of such intercepted communication 
to any person;.... 


Title 11 D.C. Code Section 1408 (1961 Ed.) provided 
as follows: 


Whenever the United States attorney for the District 
of Columbia shall certify in writing to the chief judge 
of the United States District Court for said District, 
or, in his absence, to the senior associate judge of 
said court, that the exigencies of the public service 
require it, said chief judge or senior associate judge 
may, in his discretion, order an additional grand 
jury summoned, which additional grand jury shall be 
drawn at such time as he may designate in the man- 
ner provided by law for the drawing of grand jurors 
in the District of Columbia, and unless sooner dis- 
charged by order of said chief judge, or, in his ab- 
sence, senior associate judge, said additional grand 
jury shall serve during and until the end of the 
term in and for which it shall have been drawn. 


Title 28 United States Code, Section 452 (1958 Ed.) 
provided as follows: 


All courts of the United States shall be deemed al- 
ways open for the purpose of filing proper papers, 
issuing and returning process, and making motions 
and orders. 

The continued existence or expiration of a term of 


court in no way affects the power of the court to do 
any act or take any proceeding. 
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B. Rules 


Rule 6, Federal Rules of Criminal Procedure provides 
in pertinent part as follows: 


(a) * * * The court shall order one or more grand 
juries to be summoned at such times as the public 
interest requires. * * * 

(g) * * * A grand jury shall serve until dis- 
charged by the court but no grand jury may serve 
more than 18 months. The tenure and powers of a 
grand jury are not affected by the beginning or ex- 
piration of a term of court. * * * 


Rule 1, U.S. District Court, District of Columbia pro- 
vides as follows: 


The rules under this title apply so far as practicable 
and to the extent matters of procedure are not spe- 
cifically provided by statutes to all suits and pro- 
ceedings in this Court. They shall supplement the 
Federal Rules of Procedure, Civil and Criminal, and 
shall be construed in harmony therewith. 


Rule 2, U.S. District Court, District of Columbia pro- 
vided as follows in 1962: 


(a) * * * Terms of each division of the Court 
shall begin on the first Tuesday of January, April, 
July and October * * * 

Rule 87, U.S. District Court, District of Columbia, pro- 
vides as follows: 

(b) A judge may during a term for good cause 
extend the same as to a particular case for a speci- 
fied time. 
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erences reveal, this section is based completely on the tes- 
timony of one Donald Weaver. But Weaver was severely 
impeached (see e.g. Tr. 526, 528, 532, 534, 536, 543), and 
Shimon denied Weaver's testimony that Shimon was pres- 
ent at the Mayflower and operated the bug (Tr. 1639-1649). 
The jury acquitted Shimon on the count to which Weaver’s 
testimony related (Count 3, alleging operation of a bug 
in violation of F.C.C. regulations). The verdict affords 
some measure of how the jury regarded Weaver’s testi- 
mony, which the government recites here as fact. 


The government’s brief recites as though it were estab- 
lished: **Barber received a call from Jones who said that 
appellant wanted to have a meeting (Tr. 1104, 1279)’’ (Gov. 
Br. p. +). This is solely Barber’s version. In footnote 2 
of the government’s brief (Gov. Br., p. 4) appears the 
acknowledgment that Jones, who was a government witness, 
testified that Barber not Shimon requested the Mall mect- 
ing. The government omits from its lengthy recital of 
Shimon’s testimony that he too testified that Barber sug- 
gested the Mall meeting (Tr. 1657-1658). The issue of who 
initiated the meeting is not minor but bears on the latent 
entrapment issue here. 


Space does not permit consideration of further, similar 
examples. In general, the counterstatement fails to dis- 
tinguish between established facts and controverted tes- 
timony. It recites evidence without naming the witness 
who gave it, and sometimes without indicating that there 
was conflicting testimony. Appellant therefore submits that 
the government’s counterstatement should be approached 
with caution. 
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1 IT WAS ERROR TO ALLOW DETAILED QUESTIONING 
OF A CHARACTER WITNESS ABOUT OLD CHARGES 
AGAINST THE DEFENDANT AND TO DENY THE DE- 
FENSE THE OPPORTUNITY TO REHABILITATE THE 
CHARACTER WITNESS BY ASKING IF HE HAD 
HEARD OF THE DISPOSITION OF THE CHARGE. 


In reply to appellant’s argument that the rehabilitative 
question should have been allowed, the government raises 
the chimera of a ‘‘collateral inquiry’’: ‘¢ [T]he government 
might have called numerous witnesses to testify as to vari- 
ous adverse rumors or reports they may have heard con- 
cerning the charges and acquittal, if such existed.”’ (Gov. 
Br. p. 32.) But the suggested testimony, even “af such 
existed’’, would not have been admissible. 


Under Michelson, cross-examination about specific 
charges is allowed only to impeach the character witness’ 
standard of judgment. A question on re-direct about what 
he heard of the outcome of the charges also goes to a par- 
ticular character witness’ ability to judge the defendant’s 
reputation. But government witnesses called to testify 
to the community reception of the charges and the ac- 
quittal would contravene the rule that character witnesses, 
good or bad, may not testify about specific conduct. See 
United States v. Beno, 324 F2d 5982 (2d Cir. 1963): 3 
Wigmore, Evidence § 987 (3d Edition 1941) (‘‘extrinsic tes- 
timony to particular acts is universally conceded to be in- 
admissible.’’) A fortiori they may not testify upon direct 
examination to rumors about specific conduct. 


The government was entitled to call witnesses, ‘tif such 
existed,’? to Inspector Shimon’s bad reputation for the 
traits in issue. It could have done so whether or not the 
rehabilitative question was allowed. But under no circum- 
stances could it have called witnesses to testify to specific 
rumors, or general rumors about specific charges. See 
Josey v. United States. 77 App.D.C. 321, 185 F.2d S09 
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(1943), a precursor to Michelson in this Circuit, which 
defines the limits of the inquiry into good or bad reputation : 


“After a defendant has attempted to show his good 
character in his own aid, however, the prosecution 
mav in rebuttal, offer evidence of his bad character. 


While evidence of good or bad character is restricted 


to general reputation and does not extend to particu- 
lars, a witness to good character may be asked, on 
cross-examination, whether he had heard particular and 
specific charges . . .’” (Emphasis added). 


The sole authority for the government’s claim at p. 
33 that allowance of the rehabilitative question could have 
opened ‘‘a contest in which only the government might in- 
troduce specific ramors”’ is a quote from Michelson. (Gov. 
Br. 32). The quote says that the government may ‘‘pur- 
sue the inquiry with contradictory witnesses to show that 
damaging rumors, whether or not well grounded, were 
afloat. ..’? But in the context of the opinion, it is clear 
that the ‘‘inquiry’’ which the government may pursue is 
that into the defendant’s general reputation, which he had 
opened by calling character witnesses. And the ‘‘con- 
tradictory witnesses”? are those who would testify to a 
bad reputation, not to specific rumors. Appellant’s counsel 
can find no case that reads Michelson to allow the govern- 
ment to call witnesses to rumors about specific conduct. 


Il. RECORDINGS OF THE BARBER-JONES TELEPHONE 
CONVERSATIONS SHOULD HAVE BEEN EXCLUDED. 


The government submits that ‘‘It would be anomalous to 
hold that the right to overhear telephone conversations, 
with consent of one party turns on the nature of mechanical 
tools’. (Gov. Br. p. 26). Appellant would agree that the 
Fourth Amendment protection of privacy does not de- 
pend on the niceties of the eavesdropping mechanism. But 
in the interpretation of 47 U.S.C. § 605, courts must deal 
with specific language prohibiting ‘‘interception”’. Thus, 
Congress has directed concern for the mechanical nature 
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of the listening. As the Government pointed out in Rath- 
bun, ‘‘The statute does not forbid eavesdropping, it forbids 
tampering with the communication system.”’ Brief for 
the United States, p. 7, Rathbun v. United States, 355 U.S. 
107 (1957). Congress’ plain intent was to prohibit ‘‘the 
interjection of an independent device in the telephone sys- 
tem used by the parties to a telephone conversation”’. Id. 
pp. 1415. 


The government does not appear to dispute that its 
‘alligator clips’? were ‘‘an independent device’”’ rather 
than a regularly used extension in Barber’s office. United 
States v. Stephenson, 121 F.Supp. 274 (D.D.C. 1954) is thus 
exactly on point. See Appellant’s Brief, pp. 25-26. Re- 
cently, in a case where the over hearing and recording was 
via an extension telephone, the government argued that 
Stephenson did not control because ‘‘The interference with 
the means of communication is sufficient to distinguish that 
case from the instant one.’’ Brief for Appellee, p. 31, n. 18, 
Laughlin v. United States (Nos. 18711-12, D.C. Cir., decided 
Feb. 11, 1965). No such distinction is available here. 


The government contends, however, that this whole argu- 
ment has been foreclosed by an unpublished per curiam 
affrmance in which the briefs did not refer to the method 
of interception, or to the existence or violation of the F.C.C. 
order requiring & tone-warning signal. Davis v. United 
States, (No. 18,581), decided December 8, 1964 by per 
curiam order of Miller and Burger, JJ., Bazelon, C.J., con- 
curring. The government thus suggests, in effect, that 
the panel in Davis intended sub silentio to overrule the prior 
holding, rendered by one of the panel members, that § 605 
bars the admissibility of a recording of a telephone conver- 
sation intercepted without the consent of one of the parties. 
James v. United States, 89 App-D.C. 201, 204, 191 F.2d 472, 
474 (1951) (per Miller, J.). It is questionable whether 
such per curiam orders are designed to serve as prece- 
dents. Unpublished and uncirculated, they are not gen- 
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ally available to the Bar. Even were they available, it 
would be impossible from the bare order to discern the 


issues. 


In any event, they certainly are not precedent for issues 
not clearly raised and argued. In United States v. Tucker 
Truck Lines, 344 U.S. 33 (1952), the appellant argued that 
in a prior Supreme Court case an issue had been necessarily 
though not explicitly decided in his favor. The Court 
held: 


“*[The issue] was not there raised in briefs or argu- 
ment, nor discussed in the opinion of the Court. There- 
fore, the case is not binding precedent on this point.”’ 
344 US. at 38. 


See also New v. Oklahoma, 195 U.S. 252 (1904). 


A situation similar to the one here arose in the Second 
Cireuit in Chabot v. National Securities and Research Cor- 
poration, 290 F.2d 657 (2d Cir. 1961). There the Court was 
faced with a procedural problem which had been decided 
in an opposite way in ‘‘two unreported memorandum deci- 
sions.’’ The Court refused to accept these prior opinions 
as precedent, noting that the briefs in the previous cases 
had ‘‘inadequately presented”’ the issues, 


The issue of how the interception was accomplished in 
Davis was not raised in the briefs. No attempt to distin- 
guish Rathbun on that ground was made by appellant. Ap- 
pellant’s reply brief referred to the telephone company’s 
printing of a beep-tone requirement for recording but made 
no mention of the F.C.C. Order or of 47 U.S.C. § 502. (Re- 
ply Brief in No. 18,581 p. 7). Thus, in Davis these issues 
were ‘‘Questions which merely lurk in the record, neither 
brought to the attention of the court nor ruled upon [and] 
are not to be considered as having been so decided as to 
constitute precedents’. New York Life Insurance Com- 
pany v. Gamer, 106 F.2d 375 (9th Cir. 1939). 


The government acknowledges that the tone-warning 
order, see statutory appendix to Appellant’s Brief pp. 
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54-56, is a valid Federal Communications Commission 
regulation. (See Gov. Br., p. 27). It does not appear to 
dispute that willful violation of the regulation is proscribed 
by 47 U.S.C. § 502. 

The government now contends that ‘‘this evidentiary 
objection [was] not made below.’’ (Gov. Br., p. 27). But 
when defense counsel sought to explore the issue, govern- 
ment counsel objected that this was irrelevant, and was 
immediately sustained. (Tr. 929-930). The government 
apparently feels that defense counsel must continue to 
press a point in the face of an adverse ruling in order 
to preserve it for appeal. The abolition of the old practice 
of formal exceptions by Rule 51, Federal Rules of Criminal 
Procedure, should lay such contention to rest. 


The idea that a point is not preserved without re 
peated objections is manifested elsewhere in this sec- 
tion of Appellee’s Brief. The government, for instance, 
states that an objection to the recordings as narrative 
statements beyond the period of the pean es is made for 


the first time on appeal. (Gov. Br., pp. 29, 30.) But dur- 
ing the hearing on the admissibility of the tapes, defense 
counsel said: 


“The tapes are only being used to show admissions 
of Jones, as I understand the tapes... And then 
they are trying to make it binding on Inspector Shimon 
as a co-conspirator. 
“The Court: And if it is shown that this involves 
the matter of the conspiracy, of course it would be 
binding on Shimon. 
“Mr. Taylor: Yes, sir, it would, 
“The Court: Correct, Mr. Sullivan?! 
“Mr. Sullivan: Absolutely correct; it would be bind- 
ing on the defendant Shimon. That is the Govern- 
ment’s view... 

e e J e e 
“The Government is offering these tapes as evidence 
of a crime that was then being committed, and as 
statements of a co-conspirator in furtherance of the 
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conspiracy ... [T]hey are being offered to this Court 
and to this jury as statements in furtherance of a con- 
spiracy not as a confession.’” (Tr. 949-51.) 


Thus, court and counsel clearly understood that the 
tapes were being admitted on the condition that a con- 
spiracy be proven and the recorded conversations shown to 
be in pursuance of it. (See J.A. 72, 108.) Appellant con- 
tends that as a matter of law the government’s evidence 
failed to establish that either Barber’s statements to Jones 
or Jones’ statements to Barber were statements by a co- 
conspirator of Shimon made for the purpose of furthering 
the conspiracy. As to Barber, it is patent from the govern- 
ment’s evidence that, if he ever had been in a conspiracy 
with Shimon, Barber withdrew from such conspiracy by the 
night of May 2—prior to all of the recorded conversations. 


Finally, the government suggests that because Shimon 
was not a party to the conversations, he has no stand- 
ing to object to their admission. (Gov. Br., p. 27). This 
ignores the government’s own theory of admissibility, that 
“the words of Jones ... are the words of Shimon’s alter 
ego and therefore the words of Shimon”’. (Tr. 947). The 
recordings were admitted against Shimon. He was, in 
addition, the ‘‘one against whom [the recording of the 
calls] was directed.’’ Jones v. United States, 362 U.S. 257 
261 (1959). Jones held that ‘‘person[s] aggrieved by an 
unlawful search and seizure’’ included those ‘against 
whom the search was directed as distinguished from one 
who claims prejudice only through the use of evidence 
gathered as a consequence of a search and seizure directed 
at someone else.’? Id. at 261. In Rosencranz v. United 
States, 224 F.2d 738 (1st Cir. 1964), the Court, citing 
McDonald v. United States, 335 U.S. 451 (1948), held that 
defendants had standing to object to the admission against 
them of evidence illegally obtained from a third party, one 
Amorello. Amorello, rather like Jones in the instant case, 
bad been indicted as a co-defendant, but had pled guilty 
before trial. See also Hair v. United States, 110 App. D.C. 
153, 289 F. 2d 894 (1961). 
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lll. THE GOVERNMENT FAILED TO PROVE ALL THE 
ELEMENTS OF THE OFFENSE ALLEGED IN THE IN- 
DICTMENT. 


The government argues that it should be “‘presumed’”’ 
that the term of the grand jury was extended by a judge 
under authority of District Court Rule 87(b). (Gov. Br., 
43-44). But Rule 87(b) is plainly inapplicable. It does 
not purport to deal with grand juries. It allows the ex- 
tension of the term only ‘‘as to a particular case for a 
specified time’’ (Gov. Br., p. 48), whereas here the ‘‘par- 
ticular case’? had not yet arisen before the grand jury 
when its statutory term expired. Moreover, Rule 1 of the 
District Court Rules makes the Rules applicable ‘‘to the 
extent matters of procedure are not specifically provided by 
statutes ...’? (Gov. Br. p. 48). The term limitation 
relied upon by appellant was prescribed by statute, D.C. 
Code § 11-1408 (1961 ed.). 


The government’s major argument is to style the chal- 
lenged grand jury a ‘‘de facto grand jury’’, and find an 


analogy in cases upholding convictions for killing or as- 
saulting a de facto officer. But in such cases the conduct 
proscribed is the assault or murder of one acting as an 
officer. Here the conduct proscribed is not interference 
with anybody acting as a government agent, but inter- 
ference with the ‘“‘due administration of justice.’? 18 
U.S.C. § 1503, Indictment, J.A. 7-13. ‘‘Due administra- 
tion’? necessarily includes ‘‘an official inquiry undertaken 
by a lawfully constituted agency .. .” United States v. 
Solow, 138 F. Supp. at 816. And see the other cases cited 
in Appellant’s Brief, p. 35.° It is, in short, an element of 
the crime that the government body be duly constituted. 


The most pertinent analogy is to the rule that perjury 
cannot be committed before an incompetent tribunal. A 


© An incorrect volume and page citation appears in this section of Ap- 
pellant’s Brief at p. 42. The correct citation is United States v. Johnson, 
319 U.S, 503 (1943). 
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**competent tribunal”’ is an element of the crime of perjury. 
Christoffel v. United States, 338 U.S. S4 (1948) ; Meyers v. 
United States. St App-D.C. 101, 171 F.2d S00 (1948), cert. 
denied. 336 U.S. 912 (1949). In Christoffel, the defendant 
was convicted of perjury before a committee of Congress. 
Congressional rules provided that no committee was com- 
petent to transact business unless there was a quorum 
present. The Supreme Court reversed the conviction be- 
cause of the government’s failure to establish that the com- 
mittee was a competent tribunal when the alleged lie was 
actually told. The majority refused to allow the gap in 
proof to be filled by the House ‘‘rule and practice that a 
quorum once established is presumed to continue . . ? See 
id. at 95 (dissenting opinion). 


Here the D. C. Code prescribed both the judge who was 
to consider the United States Attorney’s application to 
summon an additional grand jury, and the term during 
which such grand jury was competent to transact business. 
D. C. Code § 11-1408 (1961 ed.). The United States At- 
torney did not submit his application to the only judge 
empowered to grant it, so that the summoned tribunal was 
incompetent ab initio; and even had the application been 
acted upon and granted by the Chief Judge, in accordance 
with the statute’s prescription, the grand jury could not 
remain a competent tribunal after its statutory term had 
finished. The entire period of the alleged conspiracy, as 
well as the date of the substantive offense which was its 
object, occurred after the prescribed term had expired. 
‘<4 tribunal that is not competent is no tribunal, and it 
is unthinkable that such a body can be the instrument of 
criminal conviction.” Christoffel, supra, at 90. 


The statute involved in Christoffel was 22 D.C. Code 
£2501, which proscribes perjury and subornation of per- 
jury. Appellant Shimon was charged with conspiring to 
violate this same statute in the first indictment, involving 
the same facts alleged here. (Appellant’s Brief, pp. 2-3.) 
It is clear that if the government had claimed that Barber 
actually lied to the grand jury at Shimon’s behest, the 
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defect in the grand jury’s constitution would have pre- 
cluded both Barber’s conviction for perjury and Shimon’s 
for subornation. It requires a high order of inconsistency, 
therefore, to say that under 18 U.S.C. § 1503 appellant can 
be convicted of attempting to suborn perjury before an 
unlawfully constituted grand jury, when he could not be 
convicted of successfully doing so under 22 D.C. Code 
§ 2501. See Myers v. United States, supra, 84 App.D.C. at 
112, 171 F.2d at 811. 


In Christoffel, supra, the Supreme Court rejected the 
argument, very similar to that which the government makes 
here (Gov. Br., pp. 42-43), that Christoffel ‘‘made no effort 
to raise the point [before the committee]. Instead he chose 
to falsify to the committee and now says that, despite the 
record, he should be allowed to prove that not enough 
members were present for his lie to be legal perjury.’’ 
338 U.S. at 92-93 (dissenting opinion). See Bowers v. 
States, 92 App. D.C. 79, 202 F. 2d 447 (1953), revers- 
ing a contempt of Congress conviction because the govern- 
ment had not shown the pertinency of the questions which 
appellant had refused to answer. Bowers had not objected 
to the lack of pertinency before the committee. But the 
Court held, citing Christoffel, that pertinency as an ele- 
ment of the offense must always be proved. Thus, appel- 
lant’s argument here that the government failed to prove 
that the grand jury was duly constituted is in no sense 
untimely. Indeed, it is difficult to see how a failure of 
proof could be asserted prior to trial, as the government 
apparently would have it. (See Gov. Br., p. 43). 
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IV. THE ASSISTANT UNITED STATES ATTORNEY WHO 
HAD CONDUCTED THE GRAND JURY INVESTIGA- 
TION ALLEGEDLY OBSTRUCTED BY DEFENDANT 
AND WHO HAD BEEN INTIMATELY INVOLVED IN 
THE INVESTIGATION OF THE CASE COULD NOT 
PROPERLY EXERCISE A QUASI-JUDICIAL FUNC- 
TION AND SHOULD NOT HAVE BEEN CHOSEN TO 
PROSECUTE AT TRIAL. 


Appellant’s argument is not based primarily on his dis- 
qualification motion. (See Gov. Br., pp. 17-20.) The fact 
that such motion was necessary, however, afforded pre-trial 
notice that the assignment of this Assistant United States 
Attorney as trial counsel might raise serious problems. 
Appellant’s basic point is that the deep involvement of the 
Assistant United States Attorney in the development of 
the case resulted inevitably in the pre-trial incidents con- 
sidered in appellant’s brief and in making the prosecutor 
an uncalled witness for the government at trial. Cf. Canon 
19, American Bar Association Canons of Professional 
Ethics: 

“When a lawyer is a witness for his client . . . he 
should leave the trial of the case to other counsel.” 


The inability of the prosecutor to exercise a quasi-judi- 
cial role was first clearly revealed in the events which led 
to the pre-trial contempt motion. Appellant does not ‘‘take 
it that the issues as to the contempt motion are settled by 
the court’s denial.’ (See. Gov. Br., p. 18, n. 5.) Instead, 
appellant has specifically raised the issue of whether the 
denial was erroneous. (Appellant’s Brief, pp. 46-47). 


As to the clear and definite refusal to allow the defense 
to call the prosecutor® the government contends there was 


©The government suggests that ‘‘ counsel made no demand to call the 
prosecutor with reference to ‘promises and inducements’ to anyone... '’ 
(Gov, Br., p- 19). Defense counsel tried unsuccessfully to bring forth testi- 
mony from the prosecutor as to whether hopes of immunity or suggestions 
from anyone had induced Barber to entrap Inspector Shimon. (See Tr, 949, 
981-985, 1001). 
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no prejudice, partly because ‘‘defense counsel was appar- 
ently satisfied’’ with the prosecutor’s unsworn statement. 
The government prints the long colloquy at the end of which 
the Court said: ‘‘I will not put Mr. Sullivan on the stand 
... You have your answer.’”’ (Gov. Br., pp. 20-23). De- 
fense counsel expostulated no further. This hardly implied 
that he was ‘‘satisfied’’ with the Court’s ruling. 


CONCLUSION 


For the foregoing reasons and the reasons set out in 
appellant’s original brief, appellant respectfully prays 
that the judgment of the court below be reversed. 
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